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STATEMENT OF THE FACTS

I. CIRCUMSTANCES OF THE CASE:

A. Summary:

The application is brought by the first and secomgblicants both in their own right
and on behalf of their grandfather and father rethgely, Mr. D. Luis Dorado Luque
("Mr. Dorado Luque"). Mr. Dorado Luque, a Member dhe Spanish Parliament
belonging to the socialist party ("pSOE")Was forcibly —taken away by military forces in

July 1936 in circumstances that have not yet been ully f established by the Spanish
authorities despite the numerous demands and rsques of the applicants. As of today, he

is still a missing person.

On 17th July 1936, Mr. Dorado Luque travelled frdvtadrid to the city of "Malaga".
He was accompanied by Antonio Acufia Carballar, was also a Member of Parliament
belonging to the socialist party. His wife JosefatiOLara said goodbye to him at the
Atocha train station in Madrid.

On the way to Malaga, the train was stopped atAbelea train station. In the morning
of the 18 July 1936 several military trucks approached. méd forces belonging to the

heavy artillery regiment No 1 entered the wagons onup orders of an Infantry Captain and
forcibly took away Mr. Dorado Luque and Mr. Acufia arBallar. It is alleged that a third
person was also forcibly taken away who may have enbe the British Consul in Malaga.

The three men were then transferred to the garo§t®an Rafael" in Cérdoha.

1 See copy of the Spanish Parliament's certifioith March 1992, confirming Mr. Dorado Luque's
status as member of Parliament in Annex 2.
2 See extract of the autobiographic book of Mr.a@bGonzalez de Toro, one of the military man tgkin

part of the operation in Annex 11.



The British Consul was immediately released. The tmen were locked in a prison
cell where other individuals were already detaindtl. Cérdoba Bautista Garcés Granell
a Member of Parliament belonging to the Communiatty? Antonio Bujalance Lépez a
Member of Parliament belonging to the Socialisttyaand a journalist and ex-Socialist
Member of Parliament Mr. Joaquin Garcia-Hidalgdavilieva.

On 19n July 1936 all men were transferred to the prcigin+ prison of Coérdoba where
they stayed until the 26th July.3 They were then angferred back to the garrison of "San
Rafael" in Cordoba. It appears that they stayed rethe until at least the 28th July because

Mr. Dorado Luque's signature appears as a witnesiseodeath certificate of Joaquin

Garcia-Hidalgo Villanueva who apparently died ine tlgarrison (the death certificate
states that the journalist died while in detenttbnatural causes).

The applicants have no reliable information as heirt loved one 's fate after 28y

1936. In early August 1936 a dead body was diseaver which had documents with Mr.
Dorado Luque's name in the pockets. The autopsy tedsta that he died "as a result of
firearm injuries with serious wounds in the brain nda liver". The dead body was

registered in the obituary book as Mr. Dorado LuGue The Applicants suspect that the
dead body could have been that of Mr. Dorado Luqueand that he was executed around

the 30th July 1936 by the military forces and sgosetly buried in a pit together with

hundreds of other persons in the cemetery of "ladSén Cordoba.

On 5h August 1936, the civil registry judge decided atth  there was insufficient
evidence to  conclude that the corpse  was that of . MrDorado Lugue  and made an entry in

the civil registry of Cordoba that the body wast thizan" unknown man"6

The following years were marked by the establishimeh the brutal and repressive
Franco regime, which engaged in a systematic campaf enforced disappearances,
"mass Kkillings, torture and the systematic, genesald illegal detentions of political
opponents". These crimes have never been fully siigaged. Thousands of individuals
who disappeared during that period are still mggsincluding Mr. Dorado Luque. During
the dictatorship the applicant's family sufferedileex persecution and imprisonment,
circumstances common to many Spaniards. The apgicstate that all their rights were
curtailed, including the right to know the whereatso of their father and grandfather and
the right, if he was dead, to bury him in a digmifi manner. In addition they were
excluded from any public social assistance by absbnist public officials applying
rigid legal provisions.

On 1 5h October 1977, an Amnesty Law was passed by theewlyn  established Spanish
Parliament7 which granted immunity from prosecution for past human rights abuses. The
Law granted amnesty for atrocities perpetrated  nduri and after the Civil War as part of
the push within the newly democratic nation to putthe war behind it in the interests of
national reconciliation. Article l.c. of the law taslishes that it covers crimes committed
up to the 6th October 1977. All crimes with a "fiodl motive" are subject to the

amnesty.

10. In 1979 after the death of Franco and shorttgrathe change of regime took place,
the Applicants assisted Mr. Dorado Luque's wifesef@ Ortiz Lara (their mother and

3 See certificate issued by the prison authoriiied2 September 2007 in Annex 3.

4 See copy of the death certificate with Mr. Doradigue's signature in Annex 4.

5 See copy of the obituary book contained in afigate of the Cordoba municipality in Annex 5.
6 See copy of the civil registry book in Annex 6.

7 Ley 46/1977, de 15 de octubre de 1977, de AraniSee Annex 7.



grandmother respectively) in the proceedings toaiabtofficial confirmation by the
respondent of Mr. Dorado Luque's disappearince necessary procedural  step  before

Mrs Josefa Ortiz Lara could obtain her widow's jpm# accordance with the

applicable law (the Law on "recognition of pensianedical and pharmaceutical care and
social assistance for widows and relatives of thkilted as a result of the Civil War?).

However, the respondent's authorities dismissed . M@stiz Lara's request for a
widow's pension arguing that she could not be ledtito widow's benefits as there was
no evidence of her husband's death in the civiistgg books. Indeed, for over 50 years
Mr. Dorado Luque's disappearance and/or death rmmaiunrecorded officially even
though the authorities had effective knowledge df Hisappearance and probable death
as recorded in the obituary book of the "la Sakethetery in Cordoba.

It took more than 13 years before Mrs Josefa Oza was able to obtain from the
respondent an official recognition of husband'sapiarance. In order to do so, Dorado
Luque's family had to initiate a procedure for vdary declaration of death. Mrs. Josefa
Ortiz initiated the procedure in 1981 before the gistates' court (juzgado de
instruccion) number 1 of Malaga. The procedure ethsuntii 1993. On 10 March 1993

the competent judge, after confirming that Mr. Dira  Luque had disappeared and that
his fate and whereabouts were unknown, ordered thahis death be recorded in the civil
registry booksl0  The ruling of  the judge was made pursuant to  Metic 193 of  the Spanish
Civil Code which provides that a person can be  ated dead when more than 10 years
have elapsed since the time of the last known veltienets of the person or since his

disappearance.

After Mr. Dorado Luque was registered as dead im fttivil registry books, Mrs.
Josefa Ortiz was finally entitled to perceive heidaw's pension. Unfortunately she only
received it for three years because she died ghafterwards, in 1996. The alleged
reason for the delay in the procedure for the walyn declaration of death was that the
fle was lost in the judicial office. It was "fouhdin 1991. On § October 1993 Mrs.

Josefa Ortiz filed an appeal seeking to be paid roaetively back to 1981, the date on
which she submitted her petition11. The Ministry of Finances dismissed her request on

23rd June 1995 arguing that the lengthy delay to e th proceeding was caused by Mrs.

Josefa Ortiz's passivity in the search of the Ifte. The first Applicant appealed the
decision by lodging an administrative claim for aior and economic damages before the
administrative dispute chamber of the State Court.Proceedings are still ongoing as at the

date of submitting this applicatiori3

By resolution 1736 of 17 March 2006, the ParliaragntAssembly of the Council of
Europe condemned the extensive human rights alcosasitted by the Franco regime in

8 See application by Mrs. Josefa Ortiz in Annex 8.

9 Ley 5/1979 de 18 de septiembre sobre reconodimiégs pensiones, asistencia médico-farmacéutica y
asistencia social en favor de las viudas y faretiate los fallecidos como consecuencia de la G@avila

10 autos 316/1981. See in Annex 9.

11 See copy of Josefa Ortiz's appeal of 1st Octb®@8 against the decision of the Ministry of Ficeum
Annex 10.

12 See copy of the legal nent of the apy vyers and sentence of the Tribunal for ecanom
and administrative matters of 30 June 1995 in Arirzx

13 Reclamacién patrimonial por dolo, dafio moral yréenico, producido a esta familia ante la jurisdioci
contencioso administrativa. N° de autos en prodedim ordinario 890/2007, Seccion Tercera de la Sal

de lo Contencioso Administrativo de la Audienciacidaal.



Spain (1939-75) and called on the Committee of #fers, inter alia, to adopt an official
declaration of international condemnation of therféo regime and to mark 18 July 2006
as the official day of such condemnation and totinoe to make available to all
historians and researchers all civilian and militarchives which may contain documents
that can contribute to establishing the truth reuey repressioft

On 3pt October 2008 the UN Human Rights Committee @sue a reportl5 calling on

the Spanish authorities to comply with their intgional obligations as a State Party to
the International Covenant on Civil and Political  igiRs. The Committee was concerned
about long-standing obstacles faced by victims to btaia justice, truth and reparation and

called on the Spanish authorities to take measure$o repeal the 1977 Amnesty Law and
guarantee that crimes under international law will not be barred by statutes of limitations.
It also called on the government to appoint an pedeent commission to establish the
historic truth about human rights violations and  olations to humanitarian international
law committed during the Civil War and Franco's imegy and to ensure the victims'

remains are located, exhumed and identified, asasekstored to their relatives.

The respondent Party has not conducted any meahingfvestigation into the
enforced disappearance resulting from the Spanigih war and the years after the war.
This has had a catastrophic impact on the liveshef surviving family members of the
missing persons, a group that includes the appbican the present case. Because the fate
of their loved ones is still not officially knownnany are unable to achieve any sense of
closure, to recover psychologically, or to movewmard with their lives. The respondent
Party's failure to take effective action aimed ataking the requested information
available to the families of the victims of theitivar is particularly egregious.

B. General Background Context relevant to the case:

The Spanish Civil War was a major conflict that astated Spain from 17 July 1936
to 1 April 1939. It began after an attemptedup d'etatagainst the government of the
Second Spanish Republic, by a group of Spanish Agemwerals. The war ended with the
victory of the rebel forces, the overthrow of theepRblican government, and the
founding of a dictatorship led by General FranciBcanco.

As with other civil wars, the Spanish Civii War eft pitted family members and
trusted neighbours and friends against each otAgart from the combatants, many
civilians were killed for their political or religus views. After the war ended in 1939,
Republicans were persecuted by the victorious Natists.

A Spanish judge, Baltasar Garzén, has opened ainpestigation of 114,266 people
executed and disappeared during the Spanish Ciail ¥d the Franco years between 17
July 1936 and December 1951.

Paul Preston, a British historian professor at thendon School of Economics,
specialized in the Spanish Civil War and leadindnotar in the matter has produced a

14 Parliamentary Assembly of the Council of Eur@ipigp://assembly.coe.int"Need for International
Condemnation of the Franco Regime: Recommendafi86"1(17 March 2006)2) Idem, "Need for
International Condemnation of the Franco RegimgdR#& (November 2000oc. 10737).]

15 See: CCPR/C/ESP/CO/5, 5 January 2009 at patagrap



number of scholarly books and articles on the il§je!n a lecture given in January 2008

Professor Preston gave a succinct account of whate h called "The Crimes of Franco"17.

The relevant excerpts state as follows:

Apart from those killed on the battlefields, ten$§ thousands were officially
executed, judicially murdered, between the autuninl@36 and 1945, when the
Axis defeat imposed some caution on the Caudillowéver, there were others,
perhaps another 50,000, who were killed withoutnetee simulacrum of a trial.
Some were thrown alive from cliffs into the sea, fam high bridges into deep
rivers. Others were shot against the walls of a e®my or by a roadside and
buried in shallow graves where they fell or wergodtn into disused mineshafts.
For decades, their families lived in terror, unabte grieve properly, unsure of
the fate of their mothers or fathers, their huskmodsons.

In late 2002, building works in one of the patios the Municipal Cemetery of
Toledo unearthed a huge mass grave containing haasdrof bodies of persons
who disappeared at the end of September 1936, d#fiercapture of the city by
Franco's forces. In addition to the casualties ampothe Republican militiamen
and troops during the attack on Toledo, afterwatbere was a sweeping purge of
prisoners, wounded and civilian personnel suspecteld left-wing leanings.
Without mass DNA testing, it is impossible to knowe exact numbers of
Republicans killed in the days following the siege.

Nevertheless, according to the Cemetery's regibietveen 27 September and 13
October, 727 bodies were buried. There were tweng/-batches of corpses with
no details other than the numbers contained in edsditich and labelled
‘desconocidos' (unknown). There were eight corpses27 September and then
sixteen batches between 1 and 3 October making tpiah of 564 victims, which
includes presumably those killed during the fightim 27 September and the

prisoners and civilians killed over the next sixysla The last five batches, one
each on 4, 5, 6, 7 and 13 October, saw anothertifiBes.

All over Spain, archaeological activity is produgirevidence of the horrors of the
Civil War. Equally typical was what happened betmwekily 1936 and December
1937 near the village of Concud in the province Taruel. Into Los pozos de
Caude, a pit six feet wide and 250 feet deep, veded the bodies of 1005 men
and women, including adolescent boys and girls. Fefvthem were political
militants. Their crime was simply to be consideredgtical of the military coup,
related to someone who had fled, to have a radio tor have read liberal
newspapers before the war. It has taken sixty-eigdars for their families to find
out the truth. Fear prevented anyone from even gomear the pit although
occasionally at night bunches of flowers would b& hearby. Once the Socialists
were in power, people began openly to leave fldridutes. Then in 1983, a local
farmer came forward and said that he had kept aelbobk with the numbers of
shootings that he heard each night throughout tipan&h Civil War. They came
to more than one thousand.

16 Paul Preston is a British historian and Hisgasjsecialized in Spanish history, in particulae 8panish
Civil War, which he has studied for more than 3@rgeHe is currently based at the London School of
Economics. Professor Preston is also the Prin@pisturias Professor of Contemporary Spanish Studie
and Director of the Cafiada Blanch Centre for Coptemary Spanish Studies which is based in the
European Institute at the London School of Econsmic

17 Paul Preston lecture: The Crimes of Frastady day BFI Southbanlanuary 19, 2008. See at:
http://www.pragda.com/pdfs/Preston-1.pdf



The horrors already mentioned reflect the fact thatike the Naazi
Volksgemeinschaft and the Soviet gulags, the Fradmatorship also embarked
on a process of national 'reconstruction' throughe t execution, forced exile,
imprisonment, torture and economic and social hiatdn of hundreds of
thousands of Spaniards defeated in the Civil War1886-1939. The persecution
of the compatriots deemed to belong to the ‘'angivBp(leftists or liberals and
their extended families all of whom became nongess without civil rights)
affected millions. From the very first days of thar, terror had been a crucial
instrument of the military rebels but to this Francadded a determination to
annihilate as many Republicans as possible.

As each area of Spain was conquered, there begaproaess of political and
social purge. This was often justified in terms left-wing atrocities despite the
fact that, in many places the military coup had casdled within days, if not
hours, and there had been no such atrocities. Hemslrof thousands who escaped
the random Kkilling were kept in conditions of emtee degradation in prisons and
concentration camps. Torture accounted for largembars of suicides in prison
and the authorities, feeling cheated by these m=afrom their justice, often
reacted by executing a relative of the prisonernttd to the repression was the
systematic economic exploitation of both the ruasd industrial working classes.
Many thousands were forced to work - and die - nhuman conditions in penal
detachments and work battalions. The threat of isgmment forced millions of
workers to accept starvation wages. The social hatioh and exploitation of the
defeated was justified in religious terms as theeseary expiation of their sins
and also in social- Darwinist terms. Denouncing ttlefeated as degenerate, their
children were taken away and military psychiatristarried out experiments on
women prisoners in search of the red geneln prisonmssive efforts were
made to break not only the bodies of prisonersatad their minds.

After years in which the atrocities of Francoismrevesilenced in the interests of
the consolidation of democracy, it is now possilide put together the overall
picture of the Spanish holocaust. Mass graves ame of the most horrendous
legacies of the way in which Franco established psver. The true extent of the
appalling conditions of the Francoist prison regimg only now beginning to
emerge. The daily conditions of starvation and umet and the terror of waiting
for the firing squad are things that have long bedamiliar through the memoirs
of survivors.
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C. Criminal Proceedings

The Applicants were one of the first families ina8p to bring a criminal complaint
before Spanish Courts. Thus on ntQZMay 2006 the second Applicant brought a  criminal

complaint before the first instance court in Coralb®. They complained about abduction
and possible murder of Mr. Dorado Luque amounting ot war crimes for which there are
no statute of limitations. They requested the ameni  of a full investigation into the facts
including ordering the Ministry of Defence to dissé all documents contained in their
archives related to the abduction, detention, vdtmrats and possible execution of her

father and to release all the archived files reiggreny intervention by military courts.

Surprisingly, from that moment, successive publicospcutors at all jurisdictional
levels have repeatedly attempted to block the maiogs through an array of procedural

18 Before the magistrate court (Juzgado de Instiopaumber 2 of Cérdoba Diligencias Previas
3651/2006. See copy of the complaint in Annex 13.




mechanisms and legal arguments (in particular diggrthe application of the statute of
limitations and the application of the 1977 amnes$aw) calling for the immediate

closure of the case. Thus on thQ7Jduly 2006 the public prosecutor in Cordoba, iagu that
the crimes complained of have long been covered byhe 1977 amnesty law, issued a writ

requesting the closure of the proceedib8s.

The Court acceded to the public prosecutor's agic and on 1fl August 2006

ruled against the applicants stating that the facts complaint of amounted to a
hypothetical simple murder"  which was subject to a statute of limitations under article
131 of  the Spanish Criminal Code of 20 years.20  The&ourt reasoned that even if the facts
in the complaint amounted to crimes with no statute of limitations under the criminal
code in force as at the time the court made its ingul they could only be so after 2003
when the criminal code was amended and these wosis added. 21 Prior to the
amendment only the crime of Genocide was not stibjecto a statute of limitations. The

Court also concluded that facts of the case dicanaiunt to Genocide.

The Second Applicant then appealed to the secosthnioe Court in Cordoba on ™2

September 2006 disputing the first instance Court'sruling and arguing that the facts of

the case should be assessed not as a single act |lwthin the wider context of the  brutal

repression organized by the Franco regime which ewer aimed at neutralizing and
exterminating political dissention and that on this basis these were crimes with no statute
of limitations. The second Applicant argued that est crimes had long been recognised
under international law and were already recognized by international customary law as

previously stated in recent jurisprudence of tteeS€ourt ("Audiencia Nacional”)22.

Again the pUblIC pl’OSECUtOf on <21 September 2006, requested that the  complaint be

dismissed and the proceedings closed because of thestatute of limitations. On 18th
October 2006 the appellate court in Cérdoba digdiss the appeal and confirmed the
ruling of  the lower court  of 11th  August23. In its ruling the appellate court argued that  the
current Constitutional regime prevents the prosecut of crimes committed during the
civil war and subsequent years as such claims wouldbe contrary to the conciliatory
nature of the Spanish Constitutional framework and would only serve at "reviving old
wounds or remove the embers of civil confrontation. The appellate court cited its

previous jurisprudence in this regard.24

The Second App“cant on th4  December 2006, together with several victims'

associations, filed a complaint before the State urCo in Madrid (Audiencia Nacional
Juzgado central de Instruccion de Madrid).25 The -caoplainants complained that their
beloved ones had suffered systematic enforced Esapnces as well as possible

systematic killings as part of a deliberate and cudated plan to eliminate a sector of the

population which had resulted in their families listi  not knowing their fate and

whereabouts. They requested that a full investigati  be opened into the facts. In her
specific complaint the second applicant requested he t State Court to take all necessary
steps to investigate these crimes and pointed outhat t although her mother was forced to

sign a declaration of death with regard to her aodh  this was solely in order to be

entitled to widow benefits and this ought to have o n impact on the  fact that Mr. Dorado

19 See letter from the Prosecutor in Annex 14.

20 See decision in Annex 15.

21 Ley Organica 15/2003 de 29 de Noviembre de 2003.

22 Audiencia Nacional, Sala de lo Penal, Seccidnera, Sentencia 16/05 (Rollo 139/1997), de 19%xié a
2005. See appeal in Annex 16.

23 Decision number 528 (auto No 528). See in Annex 17

24 The appellate Court referred to a previous @eti@uto del 21 de Febrero 2Q@%llo 59/2005).

25 See complaint in Annex 18.



Luque remained missing. She argued that this fact nly o demonstrated the helplessness

and vulnerability of her and her family.

Agai n the State Prosecutor on (h2QJanuary 2008 requested to close  the proceedings

and argued lack of jurisdiction of the State Cpurt  submitting that the crimes were
common crimes subject to statute of limitations and falling within the meaning of the
1977 amnesty law.26 The applicant and the co-canaplits challenged the prosecutor's

request to close the proceedings in a submissiale imaMarch 2008.

Notwithstanding the Public prosecutor's request, d@@8h August 2008 the  State

Court's investigative judge number five, Mr. Baitaz Garzoén,27 in a preliminary
investigation (diligencias previas - no. 399/20@5)2  issued an order (auto) against several
public and private institutions29 requesting infation on individuals disappeared after

17th July 1936 as a result of the civil war andssgjuent Franco regime.30

On 16h October 2008 judge Garzon issued a ruling31 Je: s} jurisdiction over the
complaints. 32 This was the first time since the vilci war that a judge decided to investigate

these facts. The ruling stated that all the facts ompained of  were not to be considered in

isolation but rather within the wider context of eth planned, massive and ruthless
repression by the Franco regime which begun on 18th July 1936 against political
opponents through unlawful detentions, executions, enforced disappearances and torture
carried out in a systematic manner which could athou to crimes against humanity as
provided by the Spanish Criminal Code.33 The ruling stated that seemingly there were

114,266 individuals who disappeared from the 17th uly J 1936 to December 1951. Judge

Garzén further pointed out that the practice of osréd disappearances was used
systematically to make it impossible to identify eth victims and therefore prevent any
judicial action against the perpetrators. This was reinforced by the fact that thousands of
Spaniards unlawfully detained, killed or disappéare were never registered in the civil
registry.

The investigative Judge further noted that the waleouts and fate of thousands of
people that had been detained by the authoritieee veéill unknown. He stated that no
investigation had been carried out although thaeS&hould have opened an investigation
ex-officio as the authorities were involved in the disappemsnand therefore should
have had some control over the information. Thengulstated that these were continuous
crimes because no information had been given tofdnalies of the disappeared. In this
regard he underlined that the families of the mistihad no recourse to domestic judicial
remedies until December 1978 and the claimantsdcowt have sought redress. Judge
Garz6n also pointed out that the distress and ahgsuffered by the relatives of the

26 See in Annex 19.

27 Juzgado Central de Instruccién numero 5, suns&f008.

28The investigative Judge was carrying out "Diligaad®revias" which according to article 13 of the
Criminal Procedure Code are a series of actiotiseirpre-investigation phase mainly aimed at segurin
evidence that otherwise could be lost.

29 Among the institutions ordered to provide inforimatare: the general state archivik® municipal
councils of Granada, Cordoba, Sevilla and Madni¢ffically requesting information about the person
buried in identified mass graves in their munidtjed. The judge specifically mention the cemetfrilLa
Salud" in Cordoba)he Ministry of Culture's center for the historiemory the Defense Ministry
(specially regarding the archives of the militanipunals) the Directorate General of Registries and
Notaries the Spanish Episcopal Conference (specificallyndigg the death registries of the churches).
30 See in Annex 20.

31 Juzgado Central de Instruccién numero 5, suns&@008. See in Annex 21.

32 Seehttp://news.bbc.co.uk/2M/europe/7673999.strn

33 Article 607 bis of the Criminal Code in force.



victims who still did not know the whereabouts afade of their beloved ones amounted
to the crime of torture as contained in article8 ard 177 of the Spanish Criminal Code.

Regarding a specific requests made by the secorglicapt the investigative judge

ruled that the ongoing exhumation works in the demyeof "la Salud" in Cordoba should
continue, including the forensic works under judlicisupervision by the competent

territorial court. He also ordered the municipalctewe of Cordoba to disclose all

documents related to the cemetery "la Salud”, dioly maps of the cemetery, maps of
pits, as well as all files regarding Mr. Dorado et custody from the provincial prison
of Cordoba.

On the 20 October 2008, the Public Prosecutor appealed gelud Garzon's ruling

again requesting the closure of the proceedings.34The following day he submitted a
second appeal before the President of the State rt'€ou Criminal Division35 requesting to
declare null and void judge Garzon's decision asgum  jurisdiction in accordance with
article 23 of the criminal procedural code. Among eveval legal arguments the State
Prosecutor argued that it could not be a case of foreed disappearances of continuous
nature as "it is public and notorious that the inist were executed back then and

therefore these facts amount to murder".

On 23rd October 2008 the State Court's investigatjudge dismissed the appeal
submitted on the ZUJctober by the State Prosecuiér.

On November tr] 2008 the prosecutor submitted a third appeal  uesiing the

President of the State Court's Criminal Division to suspend all investigative proceedings
that could be of irreversible consequences for dthir parties pursuant to articles 22 and 23
of the Criminal Procedure Code and pending a dmtisi on his previous appeal regarding
the lack of jurisdiction of the Cous? The same day the plenary of the State Court's
criminal Division in extraordinary session admitted  the State Prosecutors request and
ordered all proceedings related to exhumations of assn graves to be suspended until final

decision of the appeal regarding the jurisdictibthe Court.38

On 18h November 2008 the State Court's investigative  dggu issued a decision
relinquishing jurisdiction and advising the compéaits to pursue their complaints before

provincial courts.39 The jurisdiction of  the State Court  was given by  the fact that some of

the suspects were State high-level public officials After receiving evidence that all high
level officials suspected of the alleged crimes had died and in accordance with article
130.1 of the criminal code he declared their crahin  responsibility extinguished because

of death.40 Complaints for the same facts alleggdhat other possible suspects would

34 See in Annex 22.

35 The Audiencia Nacional comprises several divisiwith specific jurisdictions (civil, criminal,
administrative), each of which is in turn divideda three-judge sections if the number of judgteswval
See appeal in Annex 23.

36 See in Annex 24.

37 See in Annex 25.

38 See in Annex 26.

39 See in Annex 27.

40 Judge Garzon refers to articles 21, 23, 65 8nof &he Organic Law on the Judiciary (Ley Orgariea
Poder Judicial).



fall within the jurisdiction of territorial courtsThe applicants would thus have to pursue
their complaints before the courts in Cordoba.

The investigative Judge in his 152 page decisiontereged his previous legal
arguments that these crimes should be prosecutetheascontinuing crime of enforced
disappearance so long as the perpetrators continueonceal the fate of the disappeared
persons and the facts remain uncertain. He alsedruhat because of its continuous
nature there could be no application of the statftdimitations and there should be no
issue of retroactivity. He further noted that Spa in breach of its international
obligation regarding reparations for the victima. this regard he pointed out that the lack
of official ex officio investigation for many yearsoupled with the numerous obstacles
introduced by the State Prosecutor to the openih@ro investigation is in conflict with
the European Convention of Human Rights and then€bwf Europe resolution 1463 of
3 October 2005 on enforced disappearances. Helyfirsthted that not investigating the
facts would amount to a contribution to the effeofsthese crimes which would be both
cruel to the victims and in violation of internatal standards.

On 21d of December 2008 the State Court's Criminal v in plenary session

confirmed the State Court's lack of jurisdictiorirteestigate these crimdd.

The Proceedings before the Constitutional Court:

38. The second applicant on 17th November 2006 filed appeal before the
Constitutional COUﬂ? against  the rulings of the lower courts in Chao arguing that  the

decisions of the lower tribunals had disregarded  versé domestic and international
standards and resulted in her not having effectiveremedies to pursue her complaints in
breach of articles 24 and 14 of the Spanish Cortistit. 43 On 14th April 2008 the
Constitutional Court declared the appeal inadmissib  ratione materiae because the

appeal did not entail constitutional matters.44

Private initiatives taken by the Applicants:

The family of Luis Dorado Luque initiated severabrallel initiatives to the judicial
procedures to clarify the disappearance of LuisaborLuque.

On 7h July 2006 the Applicants' lawyer sent a petition to the competent Military
Tribunal requesting any information regarding the  etedtion and whereabouts of Mr.
Dorado Luque. The Military Tribunal responded on h 4t July 2006 stating that they had no
information about Mr. Dorado Luque in the Histotica  Archives of the Military

Tribunal.45

41 See in Annex 28.
42 recurso de amparo n° 10387/2006
43 See in Annex 29.

45 See in Annex 30.

45 See copies of both documents in Annex 31.



On gh August 2007 after specific request by the Aplis the Cordoba Municipal
Council dismissed a petition to permit the exhugmati  of the body of Mr. Dorado Luque
from a mass grave identified in a pit of the cemete of "la Salud". The Municipal
authorities argued that there were 39 tombstones oveab the mass grave and they had no

authorization to remove them from of the next of &f the individuals buried therd6

On 12h September 2007 pursuant to a petition by the lidgms the prison authorities

in Cordoba issued a certificate confirming that Mr. Dorado Luque was detained there
from  the 19th to the 26th July 1936. The certificat stated that  the reasons  for  the detention
were "unknown" and that he was released upon orderdrom the Military Commander of
Cordoba and thereafter surrendered to the Military Police ("Guardia Civil") on the 26th

July.47

On the 31 October 2008, the first applicant and his family privately hired the services

of forensic experts through the company "la Sodeda de Ciencias Aranzadi". In
accordance with the recently adopted Historical dgm Law citizens are not prevented
from privately researching, locating and exhuming he t bodies of their beloved ones
disappeared.48 In accordance with the Historic Mgmo Law the first applicant was

granted public funds by the Ministry of the Presici@9 to assist in the process of
searching and recovering the remains of his graneifa0 The public funds cover works
related to exploration, identification and exhumati of the remains of Dorado Luque. It
is with these funds that he hired the forensic eggpe In order to proceed with the forensic
works the first applicant also had to obtain a farm  municipal authorization since the

cemetery is considered a municipal public property.

The forensic experts began their works by trying ltcate a mass grave in the
cemetery of "La Salud" in Cérdoba where allegedhe tcorpse of Mr. Dorado Luque
might be buried according to the 1936 inscription the cemetery obituary book. The
works began with a field study conducted with radar locate a possible mass grave.
Once the location works were finalized, the forenekperts submitted a technical report

with their findings to the Municipal Coungéfl. The report demonstrated the existence of
a pit with hundreds of human remains in addition to around thirty bodies buried at the

surface. The next step would have been the sténeadxcavation works.

Pursuant to the State Court's investigative judgéng ordering judicial control over
the works carried out by the applicants' forensipeets in the cemetery of "la Salud" in
Cérdoba, the criminal tribunal of Cordoba was resiue for the supervision of the

works52 Although the State Court's investigative Judge ssued a specific order to the

Court in Cordoba stating that the forensic works garding the exhumation of Mr. Dorado
Luque were authorized, the Municipal Council of @ava issued an order to suspend all
works. The applicants contested the decision and e th Municipal Council responded that it
was their understanding that this was required by he t judicial procedure and that works
should be suspended until requested through specifi judicial order by the municipal

court. In addition the Municipal Council argued ttha above the mass grave 39 individuals

46 See copy of the letter in Annex 32.

47 See Annex 3.

48 la llamada Ley de Memoria Histérica 52/2007 casfio de normas autonémicas como el Decreto
334/2003 de 2 de diciembre

40 ORDEN PRE 3542/2007

50 See copy of the letter of the Ministry of thestdent of 21st November 2007 granting the funds in
Annex 33.

51 See copy of the technical report in Annex 34.

52 Juzgado de Instruccién no 6 de Cérdoba. Sedfispaling of the State Court's investigative Jedg
Annex 35.



had been buried in tombstones and in order to remov them they would need the
agreement of  the next of kin. The Municipal Council stated that it can only remove buried

bodiesex-officio25 years after burial.

The forensic works have been suspended sinceittiat t

Amnesty International has criticized the Historiceory Law stating that it is in
conflict with the right of families to know the witembouts (location and identification)
of the victims of enforced disappearances and <guthaial executions. Amnesty
International argues that the law goes against Spanish State's obligations towards the
victims as it limits the role of the State in fa#eiting the efforts of the families of the
victims in search of the remains of their beloveds??

The UN Human Rights Committee in its Concluding @tations on Spain "while

noting with satisfaction the State party's asswartbat the Historical Memory Act

provides for light to be shed on the fate of theagpeared (...)" showed its concern "(...)
of the reports on the obstacles encountered byliémmin the judicial and administrative
formalities they must undertake to obtain the exhtion of the remains and the

identification of the disappeared persons.” In thégard the Committee concluded that
Spain should "allow families to exhume and identifictims' bodies, and provide them
with compensation where appropriate." and "consigatting up a commission of

independent experts to establish the historicalthtriabout human rights violations

committed during the civil war and dictatorsh."

The present case, in which the exhumation workse hbgen stalled by the Municipal
Council, is a good example of the obstacles enevadt by families in the judicial and
administrative formalities they must overcome ireldeg to implement the provisions of
the Historic Memory Law.

50. This is further exemplified by the ruling ofettDirectorate General of Registries and
Notaries of 29 June 2007.55 A non governmental organization  ERAE") which was

carrying out a study on the census of victims of e th civil war and post-war period

requested on 13th February 2007 access to the  tryegis books to see the registered dead

from 1936 to 1950. The civil registry public offidi dismissed the requests arguing
personal data protection issues and the fact that ERLE was not a public institution.
AERLE appealed the decision to the Directorate @dne of Registries and Notaries. The
Directorate General transferred the appeal to the ublip prosecutor who confirmed the
first instance decision on the same grounds. The dgelu confirming the assessment of the
public prosecutor issued a ruling in this regard. heT file was then sent back to the
Directorate General of Registries and Notaries for final decision. The Directorate General
on 29th June 2007, decided to accept the appeal anduash the previous decisions. It
argued that the civil registry is a public documentand therefore AERLE should be able to
consult the books for its research. It took AERLE 4 months of administrative procedures
to be able to consult the civil registry books, reve though these were apparently "public”
documents.

53 See: "Espafia: La obligacion de investigar lasames del pasado y garantizar los derechos de las
victimas de desaparicién forzada durante la Gu@iuiby el franquismo (noviembre 2008)| document

No EUR410008-2080%f 12 November 2008.

54 See: Concluding observations of the Human Rigbtsmittee on Spain CCPR/C/ESP/CO/5, 5 January
2009, at paragraph 9.

55RESOLUCION 29 de junio de 2007, de la Direccim@al de los Registros y del Notariado, en el
recurso interpuesto contra Acuerdo dictado por Hineargado de Registro Civil, en expediente sobre
examen de los libros del Registro. BOE nim. 197néie 17 agosto 2007. See Annex 36.



STATEMENT OF ALLEGED VIOLATION(S) OF THE CONVENTION  AND/OR
PROTOCOLS AND OF RELEVANT ARGUMENTS

The applicants allege that their father and grahdfa Mr. Dorado Luque has
disappeared after being apprehended by armed foirteglcolea on 18 Juy 1936. They

invoke Articles 2, 3, 5, 13 and 8 of the Convention

The Applicants submit that claims on behalf of flgmmembers seeking information

about the fate and whereabouts of loved ones whe hmeen missing since the armed
conflict raise allegations of a continuing violatioof the human rights of the family
members by the respondent Party. Both Articles 8 &nof the European Convention
impose a positive obligation on the respondent yPdd investigate thoroughly into

allegations of arbitrary deprivations of liberty eev in cases where it cannot be
established that the deprivation of liberty isibtttable to the authorities.

The procedural aspects of Article 2 also requireedtigation. The Applicants submit
that the obligation to protect life under Article & the Convention, read in conjunction
with the State's general duty under Article 1 o€ t@onvention to secure to everyone
within [its] jurisdiction the rights and freedomsefihed in [the] Convention, requires by
implication that there should be some form of dffec official investigation when
individuals have been killed as a result of theafderce by the authority. Moreover,

"disappearances" are a form of torture as regalds relatives of the "disappeared"
person and potentially as regards the"disappeaebp.36

54. The applicants therefore argue that the perdiseffects of the facts alleged in this
application amount to a continuous violation ofitheghts that commenced in July 1936
and continues to the present date, after the erttrforce of the Convention.

|. ALLEGED VIOLATIONS OF ARTICLE 2 OF THE CONVENTI®

A. Concerning the procedural obligations arising uer Article 2

The applicants submit that the authorities haveledai to provide a plausible
explanation for Mr. Dorado Luque's disappearancecistody. Mr. Dorado Luque has
been the victim of an unacknowledged detention urtle control of the authorities. This
is a life-threatening situation for which the Stage responsible. It also seems likely that
he is dead in circumstances for which the autlesritare liable. The State is obliged to
produce the detainee alive or provide a plausibglamation as to how he met his death,
the Applicant's submit that the respondent's réfusafailure to provide a substantiated
account of what happened to their father and gethdf respectively amounts to a
violation of its obligation to protect his right life.

56
See: U.N. Declaration on Enforced Disappearancel(Ar'Any act of enforced
disappearance...constitutes a violation of thesrafénternational law guaranteeing, inter alige.tight not

to be subjected to torture and other cruel, inhuorashegrading treatment or punishment.” The U.N.
Human Rights Committee has taken several decisiomsdividual petitions which indicate that
"disappearances" amount to torture. See: Quintetdsiguay, (107/1981, para.14)so El-Megreisi v

Libya (Report of the Human Rights Committee, Vol.IAGR, 49th Session, Supplement 40 (1994) ,
Annex IX T, paras 2.1-2.5Mojica v. Dominican Republic (449/1991, para 5. 8e%lso European Court

of Human Rights, Kurt v. Turkey, Eur.Ct.Hum.Rts, Cagell§/1997/799/1002, 25 May 1998, para:;134
The Inter-American Court of Human Rights, VelasquedriRmez Case, Judgment of July 29, 1988. Series
C N° 4, para.187.



It is well established by the Court's jurisprudendkat the obligation on the
authorities to account for the treatment of an \ihlial in custody is particularly
stringent where that individual dies. Additionallwyhere failure on the part of the
authorities to provide a plausible explanation asat detainee's fate in the absence of a
body together with sufficient circumstantial evidenmay be sufficient to conclude to the
requisite standard of proof that the detainee @aprbsumed to have died in custédy.

The applicants also recall that the Inter-Americ&ourt of Human Rights ruled that
circumstantial or presumptive evidence is esp@gciaimportant in allegations of
disappearances, because this type of repressiahamacterised by an attempt to suppress
all information about the kidnapping or the whemmas and fate of the victif§. ' this

context, the Applicants submit that the responéemty has not provided any factual

information. In particular, it has not disclosece tfate of Mr. Dorado Luque, nor has it
given any reasons why its authorities would noable to do so.

In this respect the applicants submit that the eStatust be held responsible for Mr.
Dorado Luque's death itself, either since the omstances disclose a real likelihood that
death has resulted from the unacknowledged detento since there is sufficient

circumstantial evidence to conclude that he is dead

It is submitted that although the civil registrydge refused to register the body
discovered in July 1936 bearing documents belongindr. Dorado Luque in its pockets
and that his death was only registered in 1993r afteroluntary declaration by his wife, it
is likely that Mr. Dorado Luque was killed in theght of the 2% to 30th of July 1936 and

buried in the cemetery of "la Salud" in Cordoba.

This is firstly because, as pointed out by the gtigative judge in its ruling of 16

October 2008, it was a general practice not to stegi people killed or disappeared during
the dictatorship as part of the repressive machiner Second, Mr. Dorado Luque's name
was registered in the obituary book of the cemetery "La Salud". Third, the corpse
identified as an "unknown man" bearing documents  lorigEng to Mr. Dorado Luque
according to the autopsy died "as a result of  firea injuries with serious wounds in the
brain and liver" on the same day as Mr. Dorado euqu disappeared. Fourth, the State
Prosecutor in his zeal to demonstrate that the  esim complained of were not continuous

in nature clearly stated in his appeals of 20th an@lst October 2008 that it was public and

notorious that the victims were executed. Finally, the period of time which has elapsed
since Mr. Dorado Luque was detained should be a evaet factor to be taken into
account. It must be accepted that the more time sgsas without news of the detained

person, the greater the likelihood that he or steedied or been killed.

The Applicants submit that the obligation to protelife under Article 2 of the
Convention, read in conjunction with the State'snegal duty under Article 1 of the
Convention to secure to everyone within [its] jditsion the rights and freedoms defined
in [the] Convention, requires by implication thdtete should be some form of effective
official investigation when individuals have beeillekl as a result of the use of force by
the authoritie®:

57 see the Cakoco v. Turkey judgment of 8 July 189®e published in ECHR 1999, §;&tak v. Turkey
judgment of 9 May 2000, to be published in ECHR®@®3131 and Timurtas v. Turkey judgment of 13
June 2000, to be published in ECHR 2000, §§ 82-86

58 Velasquez Rodriguez v. Honduraslgment of 29 July 1988, para. 131

59 see, mutatis mutandis, the McCann and Otherswrtiited Kingdom judgment of 27 September 1995,
Series Ano. 324, p. 49, § 161 and the Kaya v. @ujlidgment of 19 February 1998, Reports 1998-|, §
105



In the present case, the Applicants submit that irSpandertook insufficient
investigative steps in response to the petitionsthd applicant. The second applicant
brought several complaints to different courts ipai® for the enforced disappearance
and possible murder of her father. Her complaine&sewrejected on legal grounds by both
the prosecutor and the regional courts in Corddda. investigation was initiated. Her
complaint to the State court was also rejectedhdigh a number of investigative steps
were taken, they were not followed up with any dateation. The State Prosecutor has
consistently opposed the investigative judge inhisstigation despite the later

reminding the first of the State's obligations undeternational law to investigate these
crimes.

In addition the facts were well known to the Sphn@uthorities as it has been widely
reported that thousands of persons still remaincemated for since the Spanish civil
war. There are many associations of victims of ¢hel war and the Franco dictatorship
in Spain that have repeatedly condemned the laclaatibn by the State. Several mass
graves of victims of that period have been uncaledre the past years in many parts of
Spain. In response, the Spanish government adofitesl historic memory law" 2007.

This envisages financial assistance and cooperdtimm the State to private initiatives to
tracing missing persons, including the identifioati of bodies. Nevertheless, no public
investigation whatsoever has ever been carried eutofficio by the State. The State
Court's investigative judge in its ruling of @ October 2008 clarified that the facts

complained of in the case had never been investigat by Spain and consequently there

existed impunity as regarding crimes qualifyingemes against humanity.

The Applicants submit that although the death ofrddo Luque might have taken

place before the Convention entered into force pailg the Grand Chamber i8ilih v.
Sloveni&° noted that a state still has an obligation to carryout an effective investigation

or to provide for the possibility of bringing crinal proceedings as may be appropriate to
the case61. This obligation is inherent in  Article 2 that requires, inter alia, that the right  to
life be "protected by law". The Grand Chamber ferth  stated that although the failure to
comply with such an obligation may have consequence for the right protected under

Article 13, the procedural obligation of Articlei®still a distinct obligation.62

The Grand Chamber concluded that the proceduraigailins arising under Article 2
are detachable from the substantive act and capableoming into play in respect of
deaths which occurred prior to the entry into foe the Convention for a given state.
The relevant parts of the court ruling state ae:

153. The Court recalls that procedural obligatiotmve been implied in varying
contexts under the Convention (see, for exampley.Bhe United Kingdom, 8 July
1987, §8 63, Series A no. 12M.C. v. Bulgaria, no. 39272/98, 88 148-153 , ECHR
2003-XIl and Cyprus v. Turkey [GC], no. 25781/94, § 147, ECI001-IV)
where this has been perceived as necessary to eentbat the rights guaranteed
under the Convention are not theoretical or illugorbut practical and effective
(lhan v. Turkey [GC], no. 22277/93, 891, ECHR 2000. In particular, the
Court has interpreted Articles 2 and 3 of the Canign, having regard to the
fundamental character of these rights, as contajnia procedural obligation to
carry out an effective investigation into allegededches of the substantive limb

60 Case of Silih v. Slovenia, Application no. 71483 judgment of 9 April 2009

61 Calvelli and Ciglio v. ItalyyGC], no. 32967/96, § 51, ECHR 2002-I.

62 seeDneryildiz v. TurkeyGC], no. 48939/99, § 148, ECHR 2004-X&ndilhan v. Turkey [GC],
no. 22277/93§§ 91-92 ECHR 2000-VII



of these provisions (McCann and Others, cited ab®& 157-64 Ergi v. Turkey,
28 July 1998, § 82, Reports 1998-Mastromatteo v. Italy [GC], no. 37703/97,

§ 89, ECHR 2002-VI}l andAssenov and Others v. Bulgaria, 28 October 193,
101-06, Reports 1998-VIII).

The Court observes that the procedural obligatioas hnot been considered
dependent on whether the State is ultimately foundbe responsible for the death.
When an intentional taking of life is alleged, theere fact that the authorities are
informed that a death had taken place gives riss ifacto to an obligation under
Article 2 to carry out an effective official inviegttion (Yasa v. Turkey, 2

September 1998, § 100, Reports 1998-Figi, cited above, 8§ 82and Suheyla

Aydin v. Turkey, no. 25660/94, § 171, 24 May 2005).

Moreover, while it is normally death in suspiciousircumstances that
triggers the procedural obligation under Article 2his obligation binds the State
throughout the period in which the authorities cesasonably be expected to take
measures with an aim to elucidate the circumstanoésdeath and establish
responsibility for it (see, mutatis mutandis, Bmek v. the United Kingdom,
no. 32457/04, 88 66-72, 27 November 2007, and Hickthe United Kingdom,

(dec.) no. 34698/04, 10 May 2005).

The Court also attaches weight to the fact thathés consistently examined
the question of procedural obligations under Amgicl2 separately from the
question of compliance with the substantive obiigatand, where appropriate,
has found a separate violation of Article 2 on ttedcount (for example, Kaya v.
Turkey, 19 February 1998, 88 74-78 and 86-92, Rispdi©98-} McKerr v. the
United Kingdom, no. 28883/95, 88 116-61, ECHR 2D0Q1-Scavuzzo-Hager and
Others v. Switzerland, no. 41773/98, 88 53-69 afd8® 7 February 2006and
Ramsahai and Others v. the Netherlands [GC], no398299, 88 286-89 and 323-
57 ECHR 2007-...). In some cases compliance with phocedural obligation
under Article 2 has even been made the subject sépmrate vote on admissibility
(see, for example, Slimani v. France, no. 576718®,41-43, 27 July 2004, and
Kanlibas v Turkey, (dec.), no. 32444/96, 28 ApfI02). What is more, on several
occasions a breach of a procedural obligation undeticle 2 has been alleged in
the absence of any complaint as to the substardisqgect of Article 2 (Calvelli
and Ciglio, cited above, § 41-5Byrzykowski v. Poland, no. 11562/05, 88 86 and
94-118, 27 June 200@&nd Brecknell, cited above, § 53).

Against this background, the Court concludes thhe tprocedural obligation
to carry out an effective investigation under Adi@ has evolved into a separate
and autonomous duty. Although it is triggered bye tlacts concerning the
substantive aspects of Article 2 it can give rige a finding of a separate and
independent ihterference" within the meaning ofe tiBlecic judgment (cited
above, 8 88). In this sense it can be consideredbgoa detachable obligation
arising out of Article 2 capable of binding the ®®taeven when the death took
place before the critical date."



In this regard, the Applicants' emphasise that #swnot possible for them to bring a
complaint against the actions of the authorities tlie period of Franco's regime. The
State Court investigative judge in his ruling of thl@October 2008 confimed that the

families of the victims had no recourse to domestic judicial remedies until December
1978 and the claimants could not seek redress. Indditien the 1977 amnesty law barred
them from having any prospect of requesting the haiites to open an investigation after
1977. This is demonstrated in the present case byhe t responses of the prosecutors and
courts in Cordoba who systematically dismiss their complaints without even opening an
investigation

The Applicants therefore submit that although thiing may have taken place before
the entry into force of the Convention, all thesecpdural steps required by Article 2,
which include not only an effective investigationta the death of the person concerned
but also the institution of appropriate proceedirfgs the purpose of determining the
cause of the death and holding those responsiblactmunt, occurred after that date and
therefore fall within the Court's temporal jurisitec.

The Applicants finally note that the State's olliga under Article 2 of the
Convention will not be satisfied if the protecti@iforded by domestic law exists only in
theory: above all, it must also operate effectivéty practice. This requires a prompt
examination of the case without unnecessary défayde Respondent not only did not

take any proactive steps to comply with their pcheel obligations under article 2 but
also did not respond effectively to the complaints made by the applicants. Instead,
through the State Prosecutor's constant appeals insaga the actions of the investigative

judge, the respondent showed its objections tofening of any investigation.

The Applicant, for the reasons stated above, tbezekubmit that the respondent is in
breach of article 2 of the Convention.

Il. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION

The Applicants submit that the disappearance ofaBworlLuque caused them a degree
of suffering that constitutes inhuman and degradireatment contrary to Article 3 of the
Convention. The Applicants therefore claim to betimis within the meaning of Article

34 of the Convention.

As a result of the complete absence of officialoinfation as to Mr. Dorado Luque's
fate the Applicants submit that they have sufferaolguish that has endured over a
prolonged period of time.

The Applicants refer to the Court's previous jutisfence to the effect that the
anguish suffered by family members of disappeasrdqns can amount to degrading
treatment contrary to Article 3 of the Conventfén.

In Kurt vV Turke®> the  applicant's son  disappeared after a raid on heilllage by  the

gendarmes looking for members of the PKK. The appli made repeated requests for

63 seeCalvelli and Ciglio,cited above, § 53 azzarini and Ghiacci v. Ital{dec.), no. 53749/00, 7
November 2002andByrzykowski v. Poland, no. 11562/@5117.

64 Qakici v. Turkey[GC], no. 23657/94, § 98, ECHR 1999-1V, afichurta? v. Turkeyo. 23531/94,
§ 96-98, ECHR 2000-VI.

65 Judgment of 25 May 1998, appl. no. no. 24276t9#aragraph 37.



information regarding his whereabouts but to no ilava The Court held that there had been

a breach of Article 3.

One of the leading cases applying Article 3 of tBmiropean Convention to the
situation of family members of missing persons GQyprus v. Turkef§ ' the context of

the present case, this case is particularly ingbeic

The case ofCyprus v. Turkeyarose out of Turkish military operations in norther
Cyprus in July and August 1974 and Turkey's comtihioccupation of that area. Nearly
1,500 Greek-Cypriots remain missing twenty yearserafthe cessation of hostilities.
These missing persons were last seen alive in Shrldustody, but Turkey has never
accounted for their whereabouts or fate. Among moo® complaints at issue in the case,
the Court considered alleged violations of the tdglof Greek-Cypriot missing persons
and their relatives.The Court expressly limited its inquiry to asceritag the extent to
which the authorities of the respondent State haadified the fate or whereabouts of the
missing persons.

When the European Court examined whether the vefatiof the Greek-Cypriot
missing persons were suffering a continuing andra@ged violation of Article 3 of the
Convention, it observed:

[T]lhe authorities of the respondent State have lethi to undertake any
investigation into the circumstances surrounding tHisappearance of the missing
persons. In the absence of any information aboeir tfate, the relatives of persons
who went missing during the events of July and Audi®74 were condemned to
live in a prolonged state of acute anxiety whichmroat be said to have been erased
with the passage of time. The Court does not cengith the circumstances of this
case, that the fact that certain relatives may nrwve actually witnessed the
detention of family members or complained abouthstm the authorities of the
respondent State deprives them of victim statuserurdticle 3. It recalls that the
military operation resulted in a considerable losd life, large-scale arrests and
detentions and enforced separation of families. Tdwerall context must still be
vivid in the minds of the relatives of persons vehdate has never been accounted
for by the authorities. They endure the agony ekmowing whether family

members were killed in the conflict or are still ohetention or, if detained, have
since died. The fact that a very substantial numberGreek- Cypriots had to seek
refuge in the south coupled with the continuing isiim of Cyprus must be

considered to constitute very serious obstaclesthiir quest for information. The
provision of such information is the responsibilitgf the authorities of the

respondent State. This responsibility has not beé@&tharged. For the Court, the
silence of the authorities of the respondent Siatehe face of the real concerns of
the relatives of the missing persons attains a llenfe severity which can only be
categorised as inhuman treatment within the meanofg Article 3." (Cyprus v.

Turkey at paragraph 157).

Thus, the European Court found that for the peniodler consideration (after 22 May
1994 as a result of application of the six-montke)uthe relatives of the missing persons
were victims of a continuing violation of Article ®f the European Convention (at
paragraphs 104, 158).

66 Eur. Court HR, judgment of 10 May 2001, Reportdudgments and Decisions 2001-1V, paragraphs

6 1754-158
67 Cyprus v. Turkept paragraph 121.



The Applicants have been living with the fear tHadrado Luque is dead. They have
applied to the public prosecutor and requestedatithorities to be given his remains. The
uncertainty, doubt and apprehension suffered by dpelicants over a prolonged and
continuing period of time has caused them severgahdistress and anguish.

Similar to the argument regarding Article 2 of theonvention, the applicants also
submit that Article 3 of the Convention containspeocedural obligation to carry out an
effective investigation into alleged breaches efsbbstantive limb of this provisi&h

In Tahsin Acar V. Turkégﬁ the Court stated that the disappearance of a  closelative

can constitute a violation of Article 3. This will  depend on circumstances such as
proximity of the family tie, the particular circutasices of the relationship, the extent to
which the family member witnessed the events in  stoe, the involvement of the family
member in the attempts to obtain information about the disappeared person and the way
in which the authorities responded to those eregliri  (at paragraph 34). The Court

underlined that:

The essence of such a violation does not so muehin the fact of the

tisappearance" of the family member but rather cwns the authorities'

reactions and attitudes to the situation when ithi®ught to their attention. It is
especially in respect of the latter that a relativeay claim directly to be a victim
of the authorities' conduct (see Cakici c. Turqy®C], no. 23657/94, § 98,
ECHR 1999-1VY Orhan v. Turkey, no. 25656/94, § 358, 18 June 2002)

In the present case the Applicants are the daugftter second Applicant) and the
Grandson (first Applicant) of the disappeared m&or more than seventy years they
have not had any news of Dorado Luque. During thésiod the second applicant has
applied to various official bodies with enquiridsoat her father (the second applicant

assisted her at all times), both in writing and person. Despite her requests, the
applicants have never received any plausible emfiam or information as to what

became of Dorado Luque following his detention bwt& armed forces. The responses
received by the applicants have invariably deniedirtlegal right to pursue any criminal
action. No investigation has been opened by thet fand second instance courts in
Cordoba. The State Court investigative judge itgtla a pre-investigation but then

discharged himself after several appeals against dpening of the investigation by the
State Prosecutor.

The first Applicant, after a long administrative opess succeeded in receiving public
funds in accordance with the Historic Memory Law nesearch, locate and exhume the
body of his grandfather which was believed to beidouin a mass grave. Although the
historic memory law foresees cooperation of govermtal bodies in this regard, works
were halted by a decision of the Municipal Coundhe first Applicant has also been
active in writing and publishing several articlesoat his grandfather's disappearance has

68 Case of Silih v. Slovenia, Application no. 71483 judgment of 9 April 2009 at paragraph 153.
69 judgment of 8 April 2004, appl. n@6307/95



given several interviews in different media in ard® keep his grandfather's memory
alive.0

The Applicants submit that their submission undiee tprocedural aspect of Article 2
is also of direct relevance here.

The reaction and attitude of the authorities to #gplicants attempts to uncover the
fate of their beloved has been only obstructive. hMeaningful investigation has been
conducted into the disappearance although the éaqmé have provided them with a
large amount of credible information. The authestihave not provided the applicants
with information about the fate of Mr. Dorado Lugueho was last seen in the custody of
the authorities. All this is aggravated by the pnged period of uncertainty for the
Applicants.

Ill. ALLEGED VIOLATION OF ARTICLE 5 OF THE CONVENTON

The Applicants note from the jurisprudence of theou€ that unacknowledged
detention is a complete negation of the guarantm#ained in article 5. The present
circumstances disclose a very grave violation isf éinticle?*

Mr. Dorado Luque was apprehended by military forcem 18" Juy 1936 He was

allegedly then transferred to the garrison of "San Rafael" in Cordoba together with two

other men. Mr. Dorado Luque was locked into &wbere other individuals were

already detained. There is evidence from the priienthat Mr. Dorado Luque was then

transferred to the provincial prison of Cordoba mhehe stayed until the 26Juy.
According to the certificate issued by the prison utharities on 12 September 2007, Mr.

Dorado Luque entered the prison on the 19th July 3619 and was released (upon orders of
the military commander of Cordoba) on the 26th July The certificate also states that there
were no reasons given for his detention. There is Iso a convincing evidence that Mr.

Dorado Luque was then brought back to the garrisorwhere he stayed at least until the
28th July 1936 as his signature appears in the hdeatertificate of  one of the other persons
in detention who died in the garrison. The cediic  clearly states that he died in the

garrison and that Mr. Dorado Luque was in the segfle

Mr. Dorado Luque has not been seen since. Therstsexio official trace of his
subsequent whereabouts or fate.

The Court's case-law stresses the fundamental tenpmr of the guarantees
contained in Article 5 for securing the rights afdividuals in a democracy to be free
from arbitrary detention at the hands of the autiest It has reiterated in that connection
that any deprivation of liberty must not only habeen effected in conformity with the
substantive and procedural rules of national law tmust equally be in keeping with the
very purpose of Article 5, namely to protect thediuidual from arbitrary detention. In
order to minimise the risks of arbitrary detentioAyticle 5 provides a corpus of
substantive rights intended to ensure that theochctleprivation of liberty be amenable to

70Seenttp://www.rebelion.org/noticias/2006/3/28909 pdf
http://www.cgtandalucia.org/spip.pharticle347
http://boards4. melodysoft com/gﬂ@zforogce&msg:30441&DOC:151
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http://www.nodo50.0rg/pozosdecaude/noticias_bréuemdernos%20para%20el%20dialogo_P24-27.pdf
71 seegtgek v. Turkeyno. 25704/94, § 164, 27 February 2001.



independent judicial scrutiny and secures the atednility of the authorities for that
measure. The unacknowledged detention of an ingiids a complete negation of these
guarantees and discloses a most grave violatidmtiofe 5.

Bearing in mind the responsibility of the authastito account for individuals under
their control, Article 5 requires them to take effee measures to safeguard against the
risk of disappearance and to conduct a prompt #adtee investigation into an
arguable claim that a person has been taken istodyand has not been seen since
(Kurt, loc. cit,pp. 1184-85, 8§ 122- 12Eakocq loc. cit.,§ 104).

The applicants submit that the authorities haveledaito provide a credible and
substantiated explanation of what had happened to Drado Luque after the 28°f

July 1936 and therefore their responsibility f& Slibsequent disappearance is engaged.

IV. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

91. The applicants submit that information conaggnithe fate and whereabouts of a
family member falls within the ambit of "the right respect for his private and family
life", protected by Article 8 of the Convention. i such information exists and is
within the possession or control of the respond@&arty who, without justification,
refuses to disclose it to the family member thenrsspondent Party has failed to

discharge its positive obligation to secure theifiamember's right protected by Article
8_72

The applicants' loved one disappeared during a egeoof political and social purging
by the National Army in July 1936. The Applicantavke obtained a certificate from the
authorities of the Prison in Cordoba stating tHagirt loved one, who was a member of
their immediate family, was detained "without cduder 8 days in the prison and then
released upon orders of the military commander & @26 Juy. The Applicants also

have evidence that their loved one was stil aliveon the 28th of July and was detain in the
garrison as proved by his signature on the death rtificate of one of the former inmates.
Other than this, the Applicants have received no forimation on the fate and whereabouts

of their missing loved one.

All the evidence produced by the Applicants cleadiiows that Mr. Dorado Luque
was at all times under the control of public auities (the respondent's armed forces and
prison authorities). From these underlying facte #pplicants submit that the authorities
of the respondent Party had within their possessioncontrol information about Mr.
Dorado Luque. Despite attempts by the Franco regitmecover up or to destroy
information about the civii war and post-war eventhere is still some information
accessible for the Spanish authorities to draw uponrespond to the requests for
information from the Applicants. Professor Pauld®ra states in this regard that:

The reconstruction of this repression has been essdl difficult by the one-sided
destruction of archival material. This begs the sfign, if Francoism had so
much to be proud of, why were the police, judiceld military archives of the
1940s so ruthlessly purged? In the 1960s and 1970s, archives of provincial
police headquarters, of prisons and of the main ré@st local authority, the
Civil Governors, disappeared. Conveys of trucks aesd the ‘judicial' records of

72 See Eur. Court HR, Gaskin v. United Kingdomgjument of 7 July 1989, Series A no. 1&ur. Court
HR, M.G. v. United Kingdom, judgment of 24 Septemd@02.



the repression. As well as the deliberate destactof archives, there were also
'inadvertent’ losses when some town councils sbkir tarchives by the ton as
waste paper for recycling. Despite the losses, ghohas survived to permit the
reconstruction of the ‘'legal' repression. The dforf the Association for the
Recovery of Historical Memory, both through theirchameological digs but also
by encouraging people to come forward and recouheirt memories, are
contributing to the nation-wide reconstruction ohet 'unofficial' repression.
Finally, it is possible to have a reasonably appnoate overview of the human
cost of the military coup of 1936. This has beercuanulative process. Since the
death of Franco, huge efforts have been made bl Itdstorians to recover
surviving documentation, more thoroughly in someaar than in others. Minute
studies have been produced for many Spanish regamigures from the thirty-
six provinces which have been researched totallypartially show 92,462 deaths.
That is to say 92, 462 deaths in 36 provinces, 7@%otal, which suggests that
the real figure is likely to be around 130,000.

The State Court investigative judge through a prielary investigation demonstrated

that much information retained by public institu$ois still available. In his ruling of 16
October 2008 he put forward a global figure of 766, persons disappeared from 17th

July 1936 to December 1951. In his ruling of 28th ughst he issued orders to several

public institutions which ought to have relevarfbimation (see paragraph 28 above).

In his ruIing of 181 November 2008 the State Court's investigative dggu  warned that

any delay in the investigation could lead to irmeyde damage as there is an urgent need

to take appropriate measures to secure all existingsources of evidence and prevent their
loss. The judge explained that for instance it is speeially important for evidence to be
gathered from living individuals as DNA extracted rorh victims found in mass graves

need to be analyzed and matched with their living elatives. Most of  these relatives are in

advanced age and could die in  the near  future. This also  applicable for the gathering  of

testimonies of witnesses who are still alive. An  gemt investigation is also required to
prevent further loss of private documentation. The judge warned that some the potential
witnesses, although their written statements are  ailable, have already died (some

recently) and can no longer give oral testimony.

The applicants also note that throughout Spain, nkha to private initiatives,

archaeological activity is producing evidence ofe thhorrors of the Civil Waf® As
reported by Paul Prestof the Association for the Recovery of Historical ery75 has

stated that twenty-six digs are currently ongoing nda 109 bodies have so far been
recovered. The Association has had 2,500 requestsor f help to locate the remains of
relatives. It is impossible to calculate with centy the number of bodies lying in

shallow graves across Spain but the Association  imatgs that the requests reflect about
10% of the total. There exist gigantic common gsave in Extremadura where mass
killings took place at the concentration camp of stara, in Asturias in both Oviedo with
1,600 and Gijon with 2,000, and in various parts of Andalusia. In Catalonia, the regional
government has located 54 such graves with 4,000 rpsee in Barcelona alone. There are

graves in every part of Spain.76 It was in recagmit  of this fact that the Spanish
Government drafted the Historic Memory Law which  cagnizes the need to give support

(including through grants) to these private inities.

73 See for instancéttp://www.todoslosnombres.org/

74 Paul Preston lecture: The Crimes of Frastady day BFI Southbanlanuary 19, 2008. See at:
http://www.pragda.com/pdfs/Preston-1.pdf

75 Seehttp://www.memoriahistorica.org/

76 Seehttp://www.geocities.com/priaranza36/ONUweb.html



Additionally, the Applicants note that the techiicaeport submitted by the forensic
experts hired by the first Applicant demonstratdtk tlikely existence of a pit with
hundreds of human remains. His grandfather's resnaire likely to also be in this mass
grave. It appears therefore that this was not atatisd incident but a large operation by
the respondent party's armed forces. It involved #xecution of hundreds of people, the
removal of their bodies, the digging of a largegpit! the burial of these hundreds of

bodies. This is a task that could not have beemiechrout by one individual, or even a
handful of individuals. Important measures must ehdween taken at the time by the
National Armed Forces to secure the area, to gatherbodies, to remove and transport
them, and to conceal them in the pit. Dozens ofpfegoif not more, from the bottom to
the very top of the administrative and / or miltanierarchy must have been involved in,
or known about this activity.

The Applicants further submit that in any eventg tfact that a former regime may
have attempted to destroy evidence and informatioes not relieve the respondent Party
of its positive obligations under Article 8 of tHeuropean Convention. Rather, it appears
that the Spanish authorities have failed to takg action whatsoever to locate, discover,
or disclose information sought by the applicant®uabtheir missing loved ones. There is
no evidence, for example, that the authorities hiterviewed any suspects or withesses,
identified any physical evidence still in its passien, or disclosed any information about
the locations of the mass graves with a view to ingakthe requested information
available to the families of the victims.

Additionally the applicants argue that the right tespect for private life in article 8
includes physical, psychological and moral intggritvhich includes mental health. The
Court's case-law does not exclude that treatmenichwlidoes not reach the severity of
Article 3 treatment may nonetheless breach ArtRlén its private-life aspect where there
are sufficiently adverse effects on physical and rahointegrity” The Coutt in Bensaid v

UK178  stated in this regard that mental health must alsde regarded as a crucial part of

private life associated with moral integrity and atth the preservation of mental stability is
an indispensable precondition to the effective ynEnt of the right to respect for private
life. It is submitted that the authorities by their current inaction in disclosing information
about the fate of the applicants' loved one, have ontributed to the mental instability of

the Applicants in contravention of Article 8 of tB®nvention.
78 Judgment 6 February 2001 § 47
79 Judgnent 12 November 2002, § 32

100. Finally the Applicants submit that this inaotiby the authorities and the numerous
obstacles to the exhumation process of their loeeg's remains have prevented them
being able to give a proper burial to their lovedeo The respondent is therefore
withholding from the applicants the possibility fahem to pay respect to Mr Dorado

Luque_ In Ploski v Polanép- the Court recognized that “the refusal to allow theapplicant
to attend the funerals of his parents constituted n  a interference with his right to respect

for his private and family life." The Applicants it that by preventing them to

complete the exhumation works and recover the rgnai of Mr Dorado Luque, the

77 seeCostello-Roberts v. the United Kingdoodgment of 25 March 1993, Series A no. 247-C,§p61,

7836



respondent is preventing them from giving a proper funeral to their loved one. This

constitutes a violation of their family life undérticle 8.

V. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTI®™

The applicants complain of a denial of an effectnmedy in violation of Article 13
of the Convention.

Article 13 requires effective accountability by thauthorities for arguable claims
that persons have disappeared in custody. This chseloses that the Respondent's
authorities in fact enjoy complete immunity. The plipants submit that the relevant
failings are both systematic and systemic.

The case law of the Court specifies that Article @B the Convention guarantees the
availability at the national level of a remedy tof@ce the substance of the Convention
rights and freedoms regardless of the form they sweured in the domestic legal order.
According to the Court's settled case-law, the cefief Article 13 of the Convention is to
require the provision of a remedy at national lewalowing the competent domestic
authority both to deal with the substance of awvasi¢ Convention complaint and to grant
appropriate relief. However, such a remedy is omguired in respect of grievances that
can be regarded as "arguable" in terms of the Guiore’®

In addition, the remedy required by Article 13 must "effective" in practice as well
as in law, in particular in the sense that its eiser must not be unjustifiably hindered by
the acts or the omissions of the authorities ofréispondent Stafé.

The Applicants also note that according to the E€ousettled case-law, where the
relatives of a person have an arguable claim thatlatter has disappeared at the hands of
the authorities, or where a right with as fundamkrin importance as the right to life is
at stake, the notion of an effective remedy for tmarposes of Article 13 entails, in
addition to the payment of compensation where gpfate, a thorough and effective
investigation capable of leading to the identificat and punishment of those responsible
and including effective access for the relativethtinvestigation procedufe

Turning to the facts of the case, the Applicantsonsii Mr. Dorado Luque's was
detained by the respondent's armed forces, thatatihorities have produced no record
of his whereabouts after 28th July 1936 and thatche be presumed to be dead. The
Applicants further submit that the impact of Mr. @do Luque's disappearance and of
their search for him thereafter constitutes inhumesatment. Finally the Applicants also
complain of a violation of Article 8 as no inform@at was provided to them by the
authorities and that they have been prevented §ieing him a proper burial. The

78 see, among many other authoritidalford v. the United Kingdonjudgment of 25 June 199Reports

of Judgments and Decisiofi897-I11, p. 1020, § 64 and Silver and Others vitiited Kingdom
(Judgement 25 March 1983, § 113.

79 Aksoy v. Turkey judgment of 18 December 19R6ports1996-VI, § 95, and Aydin v. Turkey judgment
of 25 September 199Reports1997-VI, § 103

80 See the above-mentioned Aksoy, Aydin judgmeng @ and § 103, respectively. See also Yasa v.
Turkey judgment of 2 September 1998, Reports 199§\V2442, § 114Anguelova v. Bulgaria, no.
38361/97, §§ 161-162, ECHR 2002-1V, and Suheylaryd Turkey, no. 25660/94, § 208, 24 May 2005.



complaints under Articles 2, 3 and 8 in these retspare therefore clearly "arguable" for
the purposes of Article 13.

The authorities thus had an obligation to carry aum effective investigation into the
disappearance of Mr. Dorado Luque. For the reassgts out above in the context of
Article 2 and Article 3, an effective criminal imstigation was not conducted in
accordance with Article 13, the requirements of aiwhiare broader than the respondent's
obligations under Article 2 and 3 to conduct aneeffie investigation into the
disappearance of a person at the hands of theraigttfé

The Applicants submit that they have been fightifay their rights before Spanish
courts since 1979 when they assisted Josefa Odia lto obtain officially recognition of
the death of Mr Dorado Luque and Mrs Josefa Ortirals widow's pension. They could
not have made claims before that because they ystdiably afraid to do so under the
previous regime and neither was there an availaldenedy. The State Court's

investigative judge in his ruIing of E‘E6 October 2008 confirms  this by underlining that
the families of the victims had no recourse to detioe  judicial remedies until December

1978 and the claimants could not seek redress.

In addition, the Applicants had no remedies regaydicriminal complaints after
December 1978 because the 1977 Amnesty Law cleprBvented this. It is also
important to recognise that it took several yeaws fhany Spaniards to begin trusting
State institutions after years in which the atiesitof the previous regime were silenced
in the purported interests of "the consolidatiomefocracy".

It took over 14 vyears of proceedings for JosefaizOitara to obtain from the
respondent an official declaration that Mr Doradaque had disappeared. For over 50
years Mr. Dorado Luque's disappearance and/or deathained unrecorded officially
and no investigation was carried out. It was orferathe family initiated proceedings for
a voluntary declaration of death that the compefenge finally confirmed Mr. Dorado
Luque's disappearancg..

It was only recently since civil society groups andctims' associations became
more active that the international and Spanish @estarted reporting the issue more
widely. The following excerpts ofPaul Preston'duee demonstrate this well:

Media interest in Caudé and other common gravesabethree years ago [i.e.
2005], when a young Navarrese sociologist, EmilidvasBarrera, began to

investigate the fate of his grandfather who hadapigared in Le6n in the first
months of the war. Overcoming the wall of silencal dear built by the Franco
regime, which survived the transition to democrajlva discovered the truth. At
dawn on 16 October 1936, his grandfather, with Weebther Republicans, was
murdered by Falangist gunmen near Priaranza det&ieTheir bodies were

buried in a field next to the roadside where theil. fA shopkeeper, Emilio Silva-

Faba was the father of six children aged betweemd@nths and nine years, his
offence his membership in the centre left Republigarty. His grandson then

located the burial place and persuaded a group ofhaeologists and forensic

medical experts to take part in exploratory digaNA tests of the exhumed bones
have now identified Emilio Silva-Faba.

84 Kilig v. Turkey,no 22492/93, § 93, ECHR 2000-I11.

82 In accordance with Article 193 of the SpanishilClode a person can be declared death when rhare t

10 years have elapsed since the last known whenesbbthe person or since he disappeared.



As a result of that 'success', Emilio Silva, togetlith Santiago Macias Pérez, a
local historian from Ledn, founded an organisatiothe Association for the

Recovery of Historical Memory, to continue the workwenty-six digs are

currently ongoing and 109 bodies have been recaovefdhe Association has 2500
requests for help in locating the remains of relas. It is impossible to calculate
with certainty the number of bodies lying in shallgraves across Spain but the
Association estimates that the requests reflectubld®% of the total. There exist
gigantic common graves, in Extremadura where ma#iligs took place at the

concentration camp of Castuera, in Asturias in b@kiedo with 1600 and Gijén
with 2000, and in various parts of Andalusia. In t&lania alone, the regional

government has located 54 such graves with 400(sesr in Barcelona alone.
There are graves in every part of Spain.

As they are excavated, relatives stand nervouske those awaiting the rescue
parties in mining disasters or earthquakes. For stnowho never knew what
happened to their loved ones, even though they ktiawv they were murdered,
they still await the definitive confirmation withotor and trepidation. When it
comes, as sometimes it does, it permits the shunddeelease of pent-up and
unacknowledged grief.

It has only been since this point that relatives tloé disappeared have started to feel
that they can demand from the authorities a progsgonse to their long grief.

The Applicants filed several criminal complaints fdre competent Courts (the first
and second instance Courts in Cordoba and the ®atet) with no avail. During the
criminal proceedings public prosecutors at all gdictional levels repeatedly attempted to
block proceeding through an array of procedural haeisms and legal arguments. With
the final decision of the State Court's investigatijudge on 18 November 2008 and

subsequent ruling of the State Court's Criminal i€on of 2nd of December 2008 the
Applicants have been left without an effective rdies because they would have to
pursue their complaints before the provincial court in Cordoba. These courts have

already ruled against the Applicants' complaints.

The Applicants’ note that at no stage of the crhinproceedings have the
Respondent's courts and public prosecutors dispthedfacts alleged by the Applicants.
The first and second instance Courts in Cordobanidfed their complaints without even
opening an investigation into the substance of HAmplicants' complaints. The State
Court dismissed the case on procedural issues. Quolgge Garzon opened a pre-
investigation and confirmed the facts alleged leyapplicants. The arguments of public

prosecutors and the courts in Spain for repeatelitynissing the Applicants' complains
were broadly as follows: 1) because war crimes arithes against humanity were not
contained in the Spanish criminal code at the tintkey would not be applied

retroactively 2) that these crimes were subject to statute ofitdtions that had long

passed and 3) they fell within the meaning of the 1977 Aewty law. However, Judge
Garz6n in his rulings instead confirmed that thesa@mes are not subject to statute of
limitations as being war crimes and crimes agaimsmanity, that they are of continuous
nature and that the 1977 Amnesty law was inapgdicab

The applicants submit that, as pointed out by Ju@pezo6n, the legal arguments of
the respondent's Courts and public prosecutorstauiys conflicted with well established
international standards. The case law of the IlAtmaerican Court of Human Rights is



particularly relevant. Thus in the case of the "MpAn Massacré&® the Court held that

according to it§urisprudence constante !

87 Article 13 in pertinent parts.

(...) no domestic legal provision of law can impedompliance by a State with
the obligation to investigate and punish those oesible for human rights

violations. Specifically, the following are unactage: amnesty provisions,

rules regarding extinguishment and establishment eatlusions of liability that

seek to impede investigation and punishment of ethossponsible for grave

human rights violations -such as those of the imstease, executions and forced
disappearances. The Court reiterates that the Statbligation to adequately

investigate and to punish those responsible, asrogpiate, must be carried out
diligently to avoid impunity and repetition of thige of acts. (...) "

According to the United Nations Declaration on tiotection of All Persons from
Enforced Disappearances of 18 December &Q99X-) no cicumstances  whatsoever,

whether a threat of war, a state of war, internal olifical instability or any other public
emergency, may be invoked to justify enforced gisagances .)" (Article 7). The
Declaration further provides that complaints about enforced disappearances shall be
promptly, thoroughly and impartially investigated y b the authorities and, even if there has
been no formal complaint "() whenever there are asoeable grounds to believe that an
enforced disappearance has been committed, the e Statshall promptly refer the matter to
that authority for such an investigation () It further underlines that o measure shall
be taken to curtail or impede the investigation" and that  an investigation, in accordance

with the procedures described above, should be ableo be conducted for as long as the

fate of the victim of enforced disappearance resain  unclarifiedsl Finally the
Declaration states that  (...) acts constituting enforced disappearance lisha be considered
a continuing offence as long as the perpetrators  ntiooe to conceal the fate and the

whereabouts of persons who have disappeared asé faets remain unclarified..)".85

The International Convention for the Protection @fll Persons from Enforced
Disappearance signed by Spain on 27 Sep 2007 noentimilar provisions. It provides
that the widespread or systematic practice of epfbrdisappearance constitutes a crime
against humanity as defined in applicable inteomsti law and shall attract the
consequences provided for under such applicablernational law. (Article 5) If not
amounting to crime against humanity the term ofithtion for criminal proceedings
(statute of limitations) shall commence from the nmemt when the offence of enforced
disappearance ceases, taking into account its nuamts nature. However States are
obliged to guarantee the right of victims of en@atc disappearance to an effective
remedy during the term of limitation (Article 8).h& Convention provides that States
where there are reasonable grounds for believirag #h person has been subjected to
enforced disappearance shall undertake an invésetigaeven if there has been no formal
complaint (Article 12). In addition, States shalké the necessary measures to hold
criminally responsible any person who commits, mdesolicits or induces the
commission of, attempts to commit, is an accomplioeor participates in an enforced

83 Inter-American Court of Human Rights, Case ef'fMapiripdn Massacre" v. Colombizudgment of
September 15, 2005 at paragraph 304.

84 See: U.N. Declaration on the Protection of alsBes from Enforced Disappearance adopted in General
Assembly resolution 47/133 of 18 December 1992

85 Article 17



disappearance. It includes the notion of commandpamsibility and clarifies that
superior orders cannot justify the offence of ecdardisappearances (Article 6).

The Applicants note that in the case of Spain, ghenacy of international law over
internal law is provided for in articles 10 and @8 the Spanish Constitution of 1978.
Article 10.2 of the Constitution establishes thhe t"laws relating to fundamental rights
and freedoms which are recognised by the Constitushall be interpreted pursuant to
the Universal Declaration of Human Rights and theterhational Treaties and
Agreements on such matters which have been ratifigdSpain”. Similarly article 96.1
provides that "Validly concluded international tiea, once officially published in Spain,
shall be part of the internal legal system. Thewvisions may only be repealed, amended
or suspended in the manner provided for in thetie@ahemselves or in accordance with
the general rules of international lawké"

The Applicants further argue that the effects ofchsuan interpretation are not
compatible with the Convention. Each argument béllassessed in turn:

1) As To The Argument On The Retrospective Applic&io@riminal Law:

The applicants submit that the issue of "retro@gtivof crimes against humanity
and war crimes where these have not been crimagthlznder domestic law has already
been dealt with by the court in several cases. Tinugolk and Kislyiy v. Estonfd the

Court stated in this regard that:

“(..))

The Court reiterates that Article 7 8 2 of the Cemtion expressly provides that this
Article shall not prejudice the trial and punishmeof a person for any act or
omission which, at the time it was committed, wasnhioal according to the general
principles of law recognised by civilised nationShis is true of crimes against
humanity, in respect of which the rule that theynreat be time-barred was laid
down by the Charter of the Nuremberg Internatioffalbunal (see Papon v. France
(no. 2) (dec.), no. 54210/00, ECHR 2001-XIl, andivier v. France, no. 29420/95,
Commission decision of 13 January 1997, DecisiontsReports 88-B, p. 161).

()"
2) As To The Claim That These Crimes Were Subjedtatot&@y Limitations:

121. The Applicants submit that it is now well ediglied under international law that
there cannot be statute of limitations for war @dmand crimes against humanity. See the
Kolk andKislyiy decision where the Court emphasized that "(0) statutory limitation
applies to crimes against humanity, irrespective the date on which they were
committed.(...)®®

3) As To The Applicability Of The 1977 Amnesty LawHese Crimes.

The Applicants submit that this legal argument edisby the public prosecutors and
accepted by the provincial Courts in Cordoba leadthe abandonment of the prosecution

86 Spain has ratified the following relevant Intgianal treaties as published in the Spanish affgazette
("BOE"): European Convention of Human Rights (emty force 04 October 1979)8Bternational

Covenant on Civil and Political Rights (ratified @7 April 1977)89 Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishr(ratified on 21 October 1987 addition, Spain
signed on 27th September 2007 the International€uion for the Protection of All Persons from
Enforced Disappearance.

87 Kolk and Kislyiy vs. Estonia, applications n@052/04 and 24018/04, judgment of 17 January 2006.
0912 Ibid.



and consequently of the opening of an investigaggnrequired by article 2, 3, 5 and 13
of the Convention. Indeed the Applicants submitt tiee application by Spanish courts of
a broad and general amnesty law deprived them efgilarantees enunciated in article 2,
3, 5 and 13 of the Convention.

The Applicants recall that the former Commission previous cases was of the
opinion that such amnesty laws are not in themseive contravention of the Convention
unless "it can be seen to form part of a generactijge aimed at the systematic
prevention of prosecution of the perpetrators chstrimes'®?

This argument is fortified because the crimes campd of as confirmed by the
State Court's investigative judge amount to crim@gginst humanity and war crimes
through enforced disappearance which are continuoirees. In this regard as stated
above (see paragraphs 15 and 48), the UN HumantsRiGbmmittee specifically called
on the Spanish authorities to take measures toareflee 1977 Amnesty Law and
guarantee that crimes under international law mnatl be barred by statutes of limitations.

The Applicants, in this respect, recall the rulofghe Inter-American Court of
Human Rights in the case Barrios Altos v. Perwhere the Court held that:

41. This Court considers that all amnesty provisio provisions on

prescription and the establishment of measures gdesi to eliminate

responsibility are inadmissible, because they aneterided to prevent the
investigation and punishment of those responsitde $erious human rights
violations such as torture, extrajudicial, summagy arbitrary execution and
forced disappearance, all of them prohibited beeaukey violate non-derogable
rights recognized by international human rights law

Criminal proceedings were therefore not an effectikemedy within the meaning of
Article 13 of the Convention. The Applicants subntiiat a civil action could not be a
remedy for enforced disappearances involving péssiiolations of Articles 2 and 3 of
the Convention. The Court has already found in abmer of cases that a civil action to
obtain redress for damage sustained through thegedll illegal acts or unlawful conduct
of State agents cannot be regarded as an effecéwgedy in the context of claims
brought under Article 2 of the Convent#n

Finally the Applicants' appeal before the Constnal Courp? against the rulings

of the lower courts in Cordoba was also of no aasiit was dismissed.

The Applicants therefore submit that the responditated their right to an
effective remedy under article 13 of the Convention

STATEMENT RELATIVE TO ARTICLE 35 § 1 OF THE CONVENT ION

The applicants submit that with the conclusion bk tcriminal procedure before the
State COUFt on the n? December 2008, they have no other effective  deme available to

them and therefore domestic remedies have been usteich Indeed, with the 18th

November 2008 State Court's investigative judge isttET inhibiting himself from the

89 See Laurence Dujardin and others vs France jo&piph No 16734/90decision of 2 September 1991 on
the admissibility.

90 seeKhashiyev and Akayeva v. Russias. 57942/00 and 57945/00, §§ 119-121. 24 Feb2@G0§, and
Estamirov and Othersited above, § 77

91 recurso de amparo n° 10387/2006



case and the subsequent confirmation on 2nd of rDleee 2008 of the State Court's lack
of jurisdiction to investigate these crimes by the plenary criminal chamber of the State

Court, the Applicants are left without effectivenedies.

The only remedies available would be to make a daimp to the provincial courts
in Cordoba as suggested by the State Court in @sisibns of 18 November and 2nd

December 2008. However, this would mean that the pliamts would have to pursue
their complaints before the courts in Cordoba when these courts have already ruled
against the Applicants. Both the lower and higher ourts in Cordoba, with their decisions

of 11th August 2006 and 18th October 2006 respelgtiv. have ruled against the substance
of the applicant's complaints. In addition, public prosecutors in Cordoba have also ruled
against the applicants in their decisions of 27th ulyJ 2006 and 21st September 2006
respectively. All argued inter alia that the 1977 Amnesty law strictly applied and that

therefore the prosecution had to be abandonedApplcants therefore submit that

another complaint before these Courts would havepraspects of success and need not
to be exhausted.

The Applicants also filed an appeal (‘recurso depanw') before the Constitutional
Court on 17th November 2006 against the rulingsthef lower courts in Cordoba arguing
that the decisions of the lower tribunals disregdrdseveral domestic and international
standards and resulted in them not having effectereedies to pursue their complaints in
breach of articles 24 and 14 of the Spanish Canistit. However, on 1% April 2008 the

Constitutional Court declared the appeal inadmissib  ratione materiae because the
appeal did not entail constitutional matters. This remedy is thus no longer accessible to

the applicants either.

As stated above in paragraph 126, a civil actioon@l could not amount to a remedy
for the illegal acts or unlawful conduct of Statgemts regarding enforced disappearances
involving possible violations of article 2 and 3tb& Convention.

The Applicants therefore submit that they have woohker means in Spain to resort to
any kind of new or more effective procedure in orde find their loved ones' remains
and obtain the information for which they have degiin vain for so long. The

applicants have put their trust in their countrjslicial system and its ability to accord
them with full respect of their basic rights. Derstvably, they have been repeatedly
disappointed.

The applicants further submit that the European rCdwas jurisdiction over this case
for the following reasons:

1. Jurisdiction "ratione temporis":

The Applicants accept that the Court is not compgetéo examine applications
alleging violations which are based on facts thetuored before the date of ratification of
the Convention in a given State. However, the Agits submit that the alleged
violations contained in this application are of entinuing nature and thus have subsisted,
and continue to subsist, since the date of ratifinaby Spain of the Convention on 4
October 1979. Indeed, the Applicants submit tha tngoing failure of the respondent
State to clarify the facts surrounding the disapmeges constitutes a continuing violation
of the Convention.



A. With regard to the alleged violations of Artideof the Convention:

The Applicants accept that where kilings of pessowmccur before the date of
ratification the Court has no competencatione temporisto examine those deaths.
However as argued in the section above relatindArticle 2, the Applicants submit that,
following the Grand Chamber recent jurisprudence tme Silih case, the alleged
interference with Article 2 in its procedural aspefalls within the Court's temporal
jurisdiction. The Court is therefore competentxaraine this part of the application.

The Grand Chamber irBilih clearly stated that the procedural obligation tarycaout
an effective investigation under Article 2 is a ai#table obligation arising out of Article
2 capable of binding the State even when the retedeath took place before the critical
date. (para. 159).

Similarly, the Grand Chamber in it€yprus v. Turkeyjudgment (cited above), found
that the evidence bore out the claim that many gmarsthen missing had been detained
either by Turkish or Turkish Cypriot forces durinige conduct of military operations, in a
situation which could be described as life-thremgnand that the missing persons had
disappeared against that background. It held that failure of the authorities of the
respondent State to conduct an effective investigataimed at clarifying the
whereabouts and fate of the Greek-Cypriot missiegsqns who disappeared in such life-
threatening circumstances (see paragraphs 133di6ysed a continuing violation.

In Varnava and others v. Turki8fpe Courtargued that:

(...) the phenomenon of disappearances, whichhoaljh linked to a specific point
of time when the missing person was last seen &ed surrounding circumstances,
may be distinguished from conventional cases of abelethal force or unlawful
killings which are dealt with under Article 2. Iine latter cases, the fate of the victim
is known the former are characterised by an ongoing situatiof uncertainty and,
not infrequently, callous inaction, obfuscation am@ncealment (see, amongst many
examples, Kurt v. Turkey, judgment of 25 May 198®ports of Judgments and
Decisions 1998-1ll, 88 127-128, Timurtas v. Turkewyy. 23531/94, 88 84,97, ECHR
2000-VI & 84, 97, Akdeniz and Others v. Turkey, 28054/94, § 93, 31 May 2001,
Tas v. Turkey, no. 24396/94, 88 80, 90, 14 Noven20&Q Imakeyeva v. Russia, 88
150 165, 9November 2006, Baysayeva v. Russia,g§8211April2007).(...)"

The Court recalled that "(...) even assuming tloeecthat an interpretation of a
Convention provision cannot be retrospective irfiplication, this argument does not
prevent an obligation of a continuing nature froanly recognised as existing after that
date.(...)" concluded that "(...) to the extentéf@re that the facts of these cases
disclose a continuing obligation under Article thas competenaatione temporig...)"

With Regard To The Alleged Violations Of Articl®BThe Convention:

The Applicants submit that with regards to Artic the continuous nature of the
violation is twofold: it applies to the procedurlinb of the provisions as well as to the
continued and prolonged anguish and mental stiest the disappearance of loved ones
has on them which is exacerbated by the authdritieactions and attitudes to the
situation. The arguments have been laid out irabi@ve section concerning Article 3.

92 At Paragraph 112.



With Regard To The Alleged Violations Of Articl®BThe Convention:

The violation of Article 8 of the ECHR also contesi today. As argued in the above
section on Article 8, the Spanish authorities hdaded to take any action whatsoever to
locate, discover, or disclose information sought the applicants about their missing
loved one. In addition the Applicants, due to bdte inactions and actions of the
Respondent, are prevented from mourning the dedththeir loved one and from
conducting a proper burial. Thisstill continuesapd

D. With Regard To The Alleged Violations Of Artisl®©f The Convention:

The Applicants submit that, in accordance with [es jurisprudence of the
COUI’Pg' the failure of the authorities of the resporiden State to conduct an effective

investigation into the whereabouts and fate of Mr. Dorado Luque since the 28th of July
1936, the date  on  which there is convincing  evidencthat he  was under  the  full control of
the authorities and which proves that their resihdlitg was engaged for his subsequent

disappearance, amounts to a continuing violatiohrtile 5 of the Convention.

2. The Six Months Rule:

The applicant is aware of the fact that "the Coomdy only deal with the matter after
all domestic remedies have been exhausted, acgorttinthe generally recognised rules
of international law, and within a period of six ntbs from the date on which the final
decision was taken", as article 35 of the ECHRestat

Nonetheless, a different starting date for the tifimit applies in the case of
continuing violations, ie cases where the violatimn not (only) constituted by an act
performed or a decision taken at a given moment, (also) by its consequences, which
continue and thus repeat the violation day by diyis is the situation in the present case
where the Applicants submit that the failure of trespondent State to clarify the facts
surrounding the disappearances constitute a canginwiolation of the Convention
continuing to subsist after the date of ratificatiloy Spain of the Convention on 4
October 1979. The Applicants therefore submit thatlong as that situation persists, the
six-month rule is not applicabé.

STATEMENT OF THE OBJECT OF THE APPLICATION

The Applicants seek:

A declaration that their rights under articles 2, 83 8 and 13 of the Convention have
been violated.

93 See:Cyprus v. Turkey [GC], no. 25781/94, §1%MdVarnava and Others v Turkey, Judgement 10
January 2008, §§ 145
94 See Malama v Greece (Judgement 1 March 2008, § 3



The applicants also seek damages arising out of viwation of their rights,
including pecuniary damages for just satisfactiord all costs incurred in bringing this
Application.

Thirdly, the applicants seek that the Court, shoiildfind a violation of their rights,
order the respondent, in addition to the paymentarhpensation, to promptly carry out a
full and effective investigation into the whereatwouand fate of their loved one, to
disclose all information in its power and to punigiose responsible should they still be
alive.

STATEMENT CONCERNING OTHER INTERNATIONAL PROCEEDING S

150. The Applicant has not submitted the above d¢aimis to any other procedure of
international investigation or settlement.

LIST OF DOCUMENTS
The Applicant encloses the following documents:

Annex 1: Relevant Domestic Law and Practice (unofficial slation)

Annex 2: Copy of the Spanish Parliament's certificate @of@ch 1992, confirming Mr.

Dorado Luque's status as Member of Parliament.

Annex 3: Certificate issued by the prison authorities orS&ptember 2007.

Annex 4: Copy of the death certificate of Joaquin Garciaaldjd Villanueva with Mr.

Dorado Luque's signature.

Annex 5: Copy of the obituary book contained in a certiicabf the Cordoba
municipality.

Annex 6: Copy of the civil registry book

Annex 7: The 1977 amnesty law (Ley 46/1977, de 15 de octder£977, de Amnistia)

Annex 8: Copy of the application by Mrs. Josefa Ortiz Lardhie proceedings to obtain

official confirmation by the respondent of Mr. DdmLuque's disappearance

Annex 9: Ruling of the magistrates' court (juzgado de irsti@n) number 1 of Malaga

of 10th March 1993 confirming Mr. Dorado Luque'sapipearance and ordering that his

death be recorded in the civil registry books. (5u816/1981)

Annex 10: Copy of Josefa Ortiz's appea| ofst ]October 1993 against the decision of the
Ministry of Finance.

Annex 11: Extract of the autobiographic book of Mr. Rafaeln@alez de Toro, a military
commander who took part of the detention of Mr. d&tar Luque.

Annex 12: Copy of the legal assessment of the applicantsydevand sentence of the
Tribunal for economic and administrative matter8@fJune 1995.

Annex 13: Criminal complaint by the second Applicant of "@2Vay 2006 before the first

instance court in Cordoba (Juzgado de Instruccién) number 2 of Coérdoba Diligencias
Previas 3651/2006.

Annex 14: Writ from the public prosecutor in Coérdoba of tR7Puy 2006, requesting the
closure of the proceedings.

Annex 15:Ruling of the first instance court in Cordoba of2dgust 2006.

Annex 16: Appeal by the second Applicant against the firstance court decision of

1 2th September 2006 before the second instance {oQurdoba.

Annex 17:Decision of the appellate court in Cordoba of 8ober 2006 dismissing

the appeal and confirming the ruling of the loweurt of 12 August (Decision number

528).1

Annex 18: Complaint by the Second Applicant oft2ecember 2006 before the State

Court in Madrid (Audiencia Nacionaluzgado central de Instruccion de Madrid).



Annex 19: Writ by the State Prosecutor of 29th January 2@@@esting the closure of the

proceedings.

Annex 20: Decision of Judge Garzon ordering (auto) severablipuand private
institutions to provide information on individualsisappeared after 17Juy 1936 as a

result of the civil war and subsequent Franco regim

Annex 21: Decision of 1@ October 2008 by judge Garzon accepting jurigghict over
the complaints.

Annex 22: Appeal by the Public Prosecutor of tRQOctober 2008 against judge —Garzon's

ruling and requesting the closure of the proceexding
Annex 23: Appeal by the Public Prosecutor of sp]October 2008 before the President of
the State Court's Criminal Division requesting to ecldre null and void judge Garzén's

decision assuming jurisdiction.

Annex 24: Decision of judge Garzén of 23rd October 2008 désinig the appeal
submitted on the 20Pctober by the State Prosecutor.
Annex 25: Appeal by the Public Prosecutor ofth 7November 2008 before the President of

the State Court's Criminal Division requesting to  uspend all investigative proceedings
pending a decision on his previous appeal regardinghe lack of jurisdiction of the Court.
Annex 26: Decision of 7th November 2008 by the State Court's criminal Division in
extraordinary session admitting the State Prosexuto request and ordering all
proceedings related to exhumations of mass graveso  the suspended until final decision of

the appeal regarding the jurisdiction of the Court.

Annex 27:Decision of judge Garzdn of h@ovember 2008 relinquishing jurisdiction
and advising the complainants to pursue their caimigl before provincial courts.

Annex 28: Decision of 2nd of December 2008 by which the SExart's Criminal

Division in plenary session confirmed the State €slack of jurisdiction to investigate

these crimes.

Annex 29: Second Applicant's appeal of 17th November 2006orbethe Constitutional
Court (recurso de amparo n° 10387/2006).

Annex 30: Constitutional Court's decision of 14 Al 2008  declaring the  appeal
inadmissibleratione materiae.

Annex 31: Applicants' request of th7 July 2006 the to the competent Military  Tribunal
requesting any information regarding the detention and whereabouts of Mr. Dorado
Lugue and the Military Tribunal's response on 4y 2006.

Annex 32: Letter from the Cordoba Municipal Council ofth gAugust 2007 dismissing the
Applicants' petition to permit the exhumation of eth body of Mr. Dorado Luque from a
mass grave identified in a pit of the cemeteryl@fSalud".

Annex 33: Copy of the letter of the Ministry of the Presidenf 21st November 2008
granting the funds to assist in the process of cbemy  and recovering the remains of Mr.

Dorado Luque.

Annex 34: Technical report of the forensic experts submittedthe Cordoba Municipal
Council.

Annex 35: Ruling of the State Court's investigative Judge th@ competent court in
Cordoba (Juzgado de Instruccién no 6 de Cérdoba).

Annex 36:Ruling of the Directorate General of Registries Aludaries of 29 Jure

2007.

Annex 37: Letter of Authority for Mr. Leon Diaz and Mr. Palitoop.



DECLARATION AND SIGNATURE

| hereby declare that, to the best of my knowledgd belief, the information | have given

in the present application form is correct.

Place: Sarajevo (Bosnia and Herzegovina)
Paul Troop

Date: 8 June 2009

F. Javier Leon Diaz

Signature of the applicant or of the representative



