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My Lords,

Asiswdl known, this case concerns an atempt by the Government
of Spain to extradite Senator Pinochet from this country to stand
trid in Spain for crimes committed (primarily in Chile) during the
period when Senator Pinochet was head of state in Chile. The
interaction between the various legd issues which ariseis

complex. | will therefore seek, fird, to give a short account of

the legd principleswhich arein play in order that my expaosition

of the factswill be more intdligible.

Outline of the law

In generd, agtate only exercises crimind jurisdiction over
offences which occur within its geographica boundaries. If a
person who is dleged to have committed acrimein Spainisfound
in the United Kingdom, Spain can gpply to the United Kingdom to
extradite him to Spain. The power to extradite from the United
Kingdom for an "extradition crime" is now contained in the
Extradition Act 1989. That Act defines what congtitutes an
"extradition crime’. For the purposes of the present case, the most
important requirement is that the conduct complained of must
condtitute a crime under the law both of Spain and of the United
Kingdom. Thisis known as the double crimindity rule.

Since the Nazi atrocities and the Nuremberg trids, internationa

law has recognised a number of offences as being internationd

crimes. Individua States have taken jurisdiction to try some
international crimes even in cases where such crimes were not
committed within the geographical boundaries of such states. The
most important of such international crimes for present purposesis
torture which is regulated by the International Convention Against
Torture and other Crud, Inhuman or Degrading Treatment or
Punishment, 1984. The obligations placed on the United Kingdom by
that Convention (and on the other 110 or more Signatory states who
have adopted the Convention) were incorporated into the law of the
United Kingdom by section 134 of the Crimind Justice Act 1988.
That Act cameinto force on 29 September 1988. Section 134 created
anew crime under United Kingdom law, the crime of torture. As
required by the Torture Convention "dl" torture wherever committed
world-wide was made crimind under United Kingdom law and triable
in the United Kingdom. No one has suggested that before section 134
came into effect torture committed outside the United Kingdom was a
crime under United Kingdom law. Nor isit suggested that section
134 was retrogpective so as to make torture committed outside the



United Kingdom before 29 September 1988 a United Kingdom crime.
Since torture outside the United Kingdom was not a crime under U K.
law until 29 September 1988, the principle of double crimindity
which requires an Act to be acrime under both the law of Spain and
of the United Kingdom cannot be satisfied in reation to conduct
before that date if the principle of double crimindity requires

the conduct to be crimind under United Kingdom law at the date it
was committed. If, on the other hand, the double crimindity rule

only requires the conduct to be crimind under U.K. law at the date

of extradition the rule was satisfied in relation to dl torture

aleged against Senator Pinochet whether it took place before or

after 1988. The Spanish courts have held that they have

jurisdiction over dl the crimes dleged.

In these circumstances, the firgt question that has to be answered
iswhether or not the definition of an "extradition crime” in the

Act of 1989 requires the conduct to be crimind under U.K. law at
the date of commission or only at the date of extradition.

This question, athough raised, was not decided in the Divisond
Court. At thefirgt hearing in this House it was gpparently

conceded that al the matters charged against Senator Pinochet were
extradition crimes. It was only during the hearing before your
Lordships that the importance of the point became fully apparent.
Aswill gopear, in my view only alimited number of the charges
relied upon to extradite Senator Pinochet congtitute extradition
crimes snce most of the conduct relied upon occurred long before
1988. In particular, | do not consider that torture committed

outside the United Kingdom before 29 September 1988 was acrime
under U.K. law. It follows that the main question discussed at the
earlier gages of this case--isaformer head of date entitled to
sovereign immunity from arrest or prosecution in the U.K. for acts
of torture--gppliesto far fewer charges. But the question of sate
immunity remains a point of crucid importance Snce, in my view,
thereis certain conduct of Senator Pinochet (albeit asmall

amount) which does congtitute an extradition crime and would enable
the Home Secretary (if he thought fit) to extradite Senator

Pinochet to Spain unless heis entitled to state immunity.
Accordingly, having identified which of the crimes dleged isan
extradition crime, | will then go on to consder whether Senator
Pinochet is entitled to immunity in respect of those crimes. But

fird | must state shortly the rlevant facts.



Thefacts

On 11 September 1973 aright-wing coup evicted the left-wing regime
of Presdent Allende. The coup was led by amilitary junta, of whom
Senator (then Generd) Pinochet was the leader. At some stage he
became head of state. The Pinochet regime remained in power until

11 March 1990 when Senator Pinochet resigned.

Thereisno red digpute that during the period of the Senator
Pinochet regime appdling acts of barbarism were committed in Chile
and esewhere in the world: torture, murder and the unexplained
disgppearance of individuas, al on alarge scae. Althoughitis

not dleged that Senator Pinochet himsdlf committed any of those
acts, it is aleged that they were done in pursuance of a

congpiracy to which hewas a party, a hisingigation and with his
knowledge. He denies these dlegations. None of the conduct alleged
was committed by or againg citizens of the United Kingdom or in
the United Kingdom.

In 1998 Senator Pinochet came to the United Kingdom for medical
trestment. The judicid authoritiesin Spain sought to extradite

him in order to stand trid in Spain on alarge number of charges.
Some of those charges had links with Spain. But most of the charges
had no connection with Spain. The background to the case is that to
those of left-wing political convictions Senator Pinochet is seen

as an arch-devil: to those of right-wing persuasions he is seen as
the saviour of Chile. It may well be thought that the trid of

Senator Pinochet in Spain for offences dl of which related to the
date of Chile and most of which occurred in Chileis not

caculated to achieve the best justice. But | cannot emphasise too
strongly that that is no concern of your Lordships. Although others
perceive our task as being to choose between the two sides on the
grounds of persond preference or palitica inclination, thet isan
entire misconception. Our job is to decide two questions of law:
are there any extradition crimes and, if 0, is Senator Pinochet
immune from tria for committing those crimes. If, as a matter of
law, there are no extradition crimes or he is entitled to immunity

in relation to whichever crimes there are, then thereisno legd

right to extradite Senator Pinochet to Spain or, indeed, to stand
inthe way of hisreturn to Chile. If, on the other hand, there are
extradition crimes in relation to which Senator Pinochet is not
entitled to Sate immunity then it will be open to the Home
Secretary to extradite him. The task of thisHouseisonly to



decide those points of law.

On 16 October 1998 an internationa warrant for the arrest of
Senator Pinochet was issued in Spain. On the same day, amagistrate
in London issued a provisona warrant (“the first warrant™) under
section 8 of the Extradition Act 1989. He was arrested in a London
hospital on 17 October 1998. On 18 October the Spanish authorities
issued a second internationa warrant. A further provisond

warrant (“the second warrant") was issued by the magistrate at Bow
Street Magistrates Court on 22 October 1998 accusing Senator
Pinochet of:

"(1) Between 1 January 1988 and December 1992 being a public
offidd intentiondly inflicted severe pain or suffering on

another in the performance or purported performance of his
officia duties,

(2) Between the first day of January 1988 and 31 December
1992 being a public officid, conspired with persons unknown
to intentiondly inflict severe pain or suffering on another
in the performance or purported performance of his officid
duties,

(3) Between the firgt day of January 1982 and 31 January 1992
he detained other persons (the hostages) and in order to
compd such personsto do or to abstain from doing any act
threatened to kill, injure or continue to detain the hostages;

(4) Between thefirst day of January 1982 and 31 January 1992
congpired with persons unknown to detain other persons (the
hostages) and in order to compe such personsto do or to
abstain from doing any act, threatened to kill, injure or
cortinue to detain the hostages.

(5) Between January 1976 and December 1992 conspired together
with persons unknown to commit murder in a Convention
country."

Senator Pinochet started proceedings for habeas corpus and for
leave to move for judicid review of both the first and the second
provisona warrants. Those proceedings came before the Divisond
Court (Lord Bingham of Cornhill C.J., Collins and Richards JJ.)
which on 28 October 1998 quashed both warrants. Nothing turns on
the first warrant which was quashed since no gppea was brought to
this House. The grounds on which the Divisona Court quashed the
second warrant were that Senator Pinochet (as former head of state)



was entitled to state immunity in repect of the acts with which he
was charged. However, it had aso been argued before the Divisiond
Court that certain of the crimes aleged in the second warrant were
not "extradition crimes" within the meaning of the Act of 1989
because they were not crimes under U.K. law at the date they were
committed. Whilst not determining this point directly, the Lord

Chief Judtice held that, in order to be an extradition crime, it

was not necessary that the conduct should be crimind at the date

of the conduct relied upon but only at the date of request for
extradition.

The Crown Prosecution Service (acting on behdf of the Government
of Spain) gppeded to this House with the leave of the Divisond
Court. The Divisond Court certified the point of law of generd
importance as being "the proper interpretation and scope of the
immunity enjoyed by aformer head of state from arrest and
extradition proceedings in the United Kingdom in respect of acts
committed while he was head of state.” Before the apped came on
for hearing in this House for the first time, on 4 November 1998

the Government of Spain submitted aforma Request for Extradition
which greetly expanded the list of crimes aleged in the second
provisona warrant so asto alege awidespread conspiracy to take
over the Government of Chile by a coup and theresfter to reduce the
country to submission by committing genocide, murder, torture and
the taking of hostages, such conduct taking place primarily in

Chile but also elsawhere,

The gppedl first came on for hearing before this House between 4
and 12 November 1998. The Committee heard submissions by counsel
for the Crown Prosecution Service as appdlants (on behdf of the
Government of Spain), Senator Pinochet, Amnesty Internationd as
interveners and an independent amicus curiae. Written submissions
were d 0 entertained from Human Rights Watch. That Committee
entertained argument based on the extended scope of the case as put
forward in the Request for Extradition. It is not entirely clear to

what extent the Committee heard submissions asto whether dl or
some of those charges condtituted "extradition crimes’. Thereis
some suggestion in the judgments that the point was conceded.
Certanly, if the matter was argued at dl it played a very minor

role in that first hearing. Judgment was given on 25 November 1998
(see[1998] 3 W.L.R. 1456). The gpped was alowed by a mgority
(Lord Nicholls of Birkenhead, Lord Steyn and Lord Hoffmann, Lord
Synn of Hadley and Lord Lloyd of Berwick dissenting) on the
grounds that Senator Pinochet was not entitled to immunity in

relation to crimes under internationa law. On 15 January 1998 that



judgment of the House was set aside on the grounds that the
Committee was not properly condtituted: see [1999] 2 W.L.R. 272.
The appeal came on again for rehearing on 18 January 1999 before
your Lordships. In the meantime the position had changed yet again.
Firg, the Home Secretary had issued to the magistrate authority to
proceed under section 7 of the Act of 1989. In deciding to permit
the extradition to Spain to go ahead he relied in part on the

decison of thisHouse at the first hearing that Senator Pinochet

was not entitled to immunity. He did not authorise the extradition
proceedings to go ahead on the charge of genocide: accordingly no
further arguments were addressed to us on the charge of genocide
which has dropped out of the case.

Secondly, the Republic of Chile gpplied to intervene as aparty. Up
to this point Chile had been urging that immunity should be

afforded to Senator Pinochet, but it now wished to be joined asa
party. Any immunity precluding crimind charges againgt Senator
Finochet is the immunity not of Senator Pinochet but of the

Republic of Chile. Leave to intervene was therefore given to the
Republic of Chile. The same amicus, Mr. Lloyd Jones, was heard as
a thefirgt hearing as were counsel for Amnesty Internationd.
Written representations were again put in on behdf of Human Rights
Weatch.

Thirdly, the ambit of the charges against Senator Pinochet had
widened yet again. Chile had put in further particulars of the

charges which they wished to advance. In order to try to bring some
order to the proceedings, Mr. Alun Jones Q.C., for the Crown
Prosecution Service, prepared a schedule of the 32 U.K. crimina
charges which correspond to the alegations made against Senator
Pinochet under Spanish law, save that the genocide charges are
omitted. The chargesin that schedule are fully andysed and
congdered in the speech of my noble and learned friend, Lord Hope
of Craighead who summarises the charges as follows:

Charges 1, 2 and 5: conspiracy to torture between 1 January 1972
and 20 September 1973 and between 1 August 1973 and 1 January 1990;

Charge 3: conspiracy to take hostages between 1 August 1973 and 1
January 1990;

Charge 4: conspiracy to torture in furtherance of which murder was
committed in various countries including Italy, France, Spain and
Portugal, between 1 January 1972 and 1 January 1990.



Charges 6 and 8: torture between 1 August 1973 and 8 August 1973
and on 11 September 1973.

Charges 9 and 12: conspiracy to murder in Spain between 1 January
1975 and 31 December 1976 and in Italy on 6 October 1975.

Charges 10 and 11: attempted murder in Italy on 6 October 1975.

Charges 13-29; and 31-32: torture on various occasions between 11
September 1973 and May 1977.

Charge 30: torture on 24 June 1989.

| turn then to consder which of those charges are extradition
crimes.

Extradition Crimes

As| undergand the pogition, at the first hearing in the House of
Lords the Crown Prosecution Service did not seek to rely on any
conduct of Senator Pinochet occurring before 11 September 1973 (the
date on which the coup occurred) or after 11 March 1990 (the date
when Senator Pinochet retired as head of state). Accordingly, as
the case was then presented, if Senator Pinochet was entitled to
immunity such immunity covered the whole period of the alleged
crimes. At the second hearing before your Lordships, however, the
Crown Prosecution Service extended the period during which the
crimes were said to have been committed: for example, see charges 1
and 4 where the conspiracies are said to have started on 1 January
1972, i.e. a atime before Senator Pinochet was head of state and
therefore could be entitled to immunity. In consequence at the
second hearing counsel for Senator Pinochet revived the submisson
that certain of the charges, in particular those relating to

torture and congpiracy to torture, were not "extradition crimes’
because at the time the acts were done the acts were not criminal
under the law of the United Kingdom. Once raised, this point could
not be confined Smply to the period (if any) before Senator
Pinochet became head of date. If the double crimindity rule
requires it to be shown that at the date of the conduct such

conduct would have been crimind under the law of the United
Kingdom, any charge based on torture or conspiracy to torture
occurring before 29 September 1988 (when section 134 of the
Criminal Justice Act came into force) could not be an "extradition
crime’ and therefore could not in any event found an extradition
order against Senator Pinochet.



Under section 1(1) of the Act of 1989 a person who is accused of an
"extradition crime"’ may be arrested and returned to the state which
has requested extradition. Section 2 defines "extradition crime”’ so

far asrdevant asfollows

"(1) Inthis Act, except in Schedule 1, 'extradition crime
means -

(8 conduct in the territory of aforeign state, a
designated Commonwedth country or acolony which, if it
occurred in the United Kingdom, would congtitute an
offence punishable with imprisonment for aterm of 12
months, or any greater punishment, and which, however
described in the law of the foreign state, Commonwealth
country or colony, is S0 punishable under that law;

(b) an extra-territorid offence againg the law of a
foreign Sate, designated Commonwealth country or colony
which is punishable under that law with imprisonment for
aterm of 12 months, or any greater punishment, and which
saisfies-

(i) the condition specified in subsection (2) below;
or

(i1) dl the conditions specified in subsection (3)
below.

"(2) The condition mentioned in subsection (1)(b)(i) aboveis
that in corresponding circumstances equivaent conduct would
conditute an extra-territorid offence againg the law of the
United Kingdom punishable with imprisonment for aterm of 12
months, or any greater punishmen.

"(3) The conditions mentioned in subsection (1)(b)(ii) above
are-

(a) thet the foreign state, Commonwed th country or
colony bases its jurisdiction on the nationdity of the
offender;

(b) that the conduct congtituting the offence occurred
outside the United Kingdom; and



(©) that, if it occurred in the United Kingdom, it
would congtitute an offence under the law of the United
Kingdom punishable with imprisonment for aterm of 12
months, or any grester punishment.”

The question is whether the references to conduct "which, if it
occurred in the United Kingdom, would congtitute an offence’ in
section 2(1)(a) and (3)(c) refer to a hypothetica occurrence which
took place at the date of the request for extradition ("the request
date") or the date of the actual conduct ("the conduct date"). In
the Divisona Court, the Lord Chief Judtice (at p. 20 of the
Transcript) held that the words required the acts to be crimina
only at the request date. He said:

"I would however add on the retrogpectivity point that the
conduct aleged againgt the subject of the request need not in
my judgment have been crimind here a the time the dleged
crime was committed abroad. There is nothing in section 2
which s0 provides. What is necessary isthat at the time of
the extradition request the offence should be acrimind
offence here and that it shoud then be punishable with 12
months imprisonment or more. Otherwise section 2(1)(a) would
have referred to conduct which would at the rlevant time
'have condtituted' an offence and section 2(3)(c) would have
sad ‘would have condtituted'. | therefore regject this
argument.”

Lord Lloyd (who was the only member of the Committee to expressa
view on this point a the first hearing) took the same view. He
said at p. 1481.

"But | agree with the Divisonad Court thet this argument is

bad. It involves amisunderstanding of section 2 of the
Extradition Act 1989. Section 2(1)(a) refers to conduct which
would condtitute an offence in the United Kingdom now. It does
not refer to conduct which would have condtituted an offence
then."

My Lords, if the words of section 2 are construed in isolation
there isroom for two possible views. | agree with the Lord Chief
Jugtice and Lord Lloyd that, if read in isolation, the words "if it
occurred . . . would condtitute” read more easily as areference to
a hypotheticd event happening now, i.e. a the request date, than
to apast hypothetica event, i.e. a the conduct date. But in my
judgment the right congtruction is not clear. The word "it" in the



phrase"if it occurred . . ." is areference back to the actua

conduct of theindividua abroad which, by definition, isa past

event. The question then would be "would that past event (indluding
the date of its occurrence) congtitute an offence under the law of

the United Kingdom." The answer to that question would depend upon
the United Kingdom law at that date.

But of courseit is not correct to construe these words in

isolation and your Lordships had the advantage of submissons which
grongly indicate that the relevant date is the conduct date. The
garting point is that the Act of 1989 regulates at least three

types of extradition.

Firdt, extradition to a Commonwesdlth country, to acolony or to a
foreign country which is not a party to the European Convention on
Extradition. In this class of case (which is not the present one)

the procedure under Part 111 of the Act of 1989 requiresthe
extradition request to be accompanied by evidence sufficient to
justify arrest under the Act: section 7(2)(b). The Secretary of

State then issues his authority to proceed which has to specify the
offences under U.K. law which "would be condtituted by equivaent
conduct in the United Kingdom": section 7(5). Under section 8 the
magidrate is given power to issue awarrant of arest if heis
supplied with such evidence "as would in his opinion judtify the
issue of awarrant for the arrest of a person accused”: section

8(3). The committal court then hasto consder, amongst other
things, whether "the evidence would be sufficient to warrant his

trid if the extradition crime had taken place within jurisdiction

of the court" (emphasis added): section 9(8). In my judgment these
provisons clearly indicate that the conduct must be crimina under
the law of the United Kingdom at the conduct date and not only at
the request date. The whole process of arrest and committal leads
to a pogition where under section 9(8) the magidtrate hasto be
satisfied that, under the law of the United Kingdom, if the conduct
"had occurred” the evidence was sufficient to warrant histrid.
Thisisaclear reference to the postion at the date when the
conduct in fact occurred. Moreover, it isin my judgment compelling
that the evidence which the magistrate has to consider hasto be
aufficient "to warrant histrid". Here what is under consderation

is not an abstract concept whether a hypothetical caseis crimina
but of a hard practical matter--would this casein rdation to this
defendant be properly committed for trid if the conduct in

question had happened in the United Kingdom? The answer to that
question must be "no" unless a that date the conduct was crimina
under the law of the United Kingdom.



The second class of case dedlt with by the Act of 1989 iswhere
extradition is sought by aforeign sate which, like Spain, isa
party to the European Extradition Convention. The requirements
gpplicable in such a case are the same asthose | have dealt with
abovein relation to the first class of case save that the

requesting state does not have to present evidence to provide the
basis on which the magistrate can make his order to commit. The
requesting state merely supplies the information. But this provides
no ground for distinguishing Convention cases from the first class
of case. The double crimindity requirement must be the samein
both classes of case.

Finaly, the third class of case conssts of those cases where

there is an Order in Council in force under the Extradition Act
1870. In such cases, the procedure is not regulated by Part 111 of
the Act of 1989 but by Schedule | to the Act of 1989: see section
1(3). Schedule | contains, in effect, the relevant provisons of

the Act of 1870, which subject to substantial amendments had been
in force down to the passing of the Act of 1989. The scheme of the
Act of 1870 was to define "extradition crime’ as meaning "acrime
which, if committed in England . . . would be one of the crimes
described in the first schedule to this Act”: section 26. The firgt
schedule to the Act of 1870 containsalist of crimesand is

headed:

"The following ligt of crimesisto be consrued according to
thelaw existing in England . . . @ the date of the aleged
crime, whether by common law or by statute made before or
after the passing of this Act." (emphasis added)

It is therefore quite clear from the words | have emphasised that
under the Act of 1870 the double crimindity rule required the
conduct to be crimina under English law at the conduct dete not at
the request date. Paragraph 20 of Schedule 1 to the Act of 1989
provides:

"'extradition crimé, in relation to any foreign Sate, isto
be construed by reference to the Order in Council under
section 2 of the Extradition Act 1870 agpplying to that state
asit had effect immediately before the coming into force of
this Act and to any amendments thereafter made to that Order;"

Therefore in this class of case regulated by Schedule 1 to the Act
of 1989 the same position gpplies as it formerly did under the Act



of 1870, i.e. the conduct has to be a crime under English law at
the conduct date. It would be extraordinary if the same Act
required crimindity under English law to be shown at one date for
one form of extradition and at another date for another. But the
caseis stronger than that. We were taken through atrawl of the
travaux preparatoires relating to the Extradition Convention and
the departmenta papers leading to the Act of 1989. They were
sngularly slent asto the rdlevant date. But they did disclose

that there was no discussion as to changing the date on which the
crimindity under English law was to be demonstrated. It seemsto
me impossible that the legidature can have intended to change that
date from the one which had applied for over a hundred years under
the Act of 1870 (i.e. the conduct date) by a sde wind and without
investigation.

The charges which alege extradition crimes

The consequences of requiring torture to be acrime under U.K. law
at the date the torture was committed are considered in Lord Hope's
gpeech. As he demondtrates, the charges of torture and conspiracy
to torture relating to conduct before 29 September 1988 (the date
on which section 134 came into effect) are not extraditable, i.e.

only those parts of the conspiracy to torture dleged in charge 2

and of torture and conspiracy to torture aleged in charge 4 which
relate to the period after that date and the single act of torture
dleged in charge 30 are extradition crimes relating to torture.

Lord Hope dso consders, and | agree, that the only charge
relating to hostage-taking (charge 3) does not disclose any offence
under the Taking of Hostages Act 1982. The statutory offence
congsts of taking and detaining a person (the hostage), so asto
compel someone who is not the hostage to do or abstain from doing
some act: section 1. But the only conduct relating to hostages
which is charged dleges that the person detained (the so-called
hostage) was to be forced to do something by reason of threatsto
injure other non-hostages which is the exact converse of the
offence. The hostage charges therefore are bad and do not
condtitute extradition crimes.

Finaly, Lord Hope's andyss shows that the charge of conspiracy
in Spain to murder in Spain (charge 9) and such congpiraciesin
Spain to commit murder in Spain, and such conspiraciesin Spain
prior to 29 September 1988 to commit acts of torture in Spain, as
can be shown to form part of the dlegationsin charge 4 are
extradition crimes.



| must therefore consider whether, in rdation to these two
surviving categories of charge, Senator Pinochet enjoys sovereign
immunity. But fird it is necessary to congider the modern law of
torture.

Torture

Apart from the law of piracy, the concept of persond ligbility

under internationd law for internationd crimesis of

comparaively modern growth. The traditiond subjects of
international law are states not human beings. But consequent upon
the war crime trials after the 1939-45 World War, the international
community came to recognise thet there could be crimind liability
under internationd law for aclass of crimes such aswar crimes

and crimes againg humanity. Although there may be legitimate
doubts as to the legdity of the Charter of the Nuremberg Tribund,
in my judgment those doubts were tilled by the Affirmation of the
Principles of Internationa Law recognised by the Charter of
Nuremberg Tribunal adopted by the United Nations General Assembly
on 11 December 1946. That Affirmation affirmed the principles of
internationd law recognised by the Charter of the Nuremberg
Tribuna and the judgment of the Tribuna and directed the
Committee on the codification of internationd law to treat as a
meatter of primary importance plans for the formulation of the
principles recognised in the Charter of the Nuremberg Tribund. At
least from that date onwards the concept of persond liability for
acrimein internationa law must have been part of internationa

law. In the early years Sate torture was one of the eements of a
war crime. In consequence torture, and various other crimes against
humanity, were linked to war or a least to hodtilities of some

kind. But in the course of time this linkage with wer fell away and
torture, divorced from war or hodtilities, became an internationa
crime on its own: see Oppenheim'’s Internationa Law (Jennings and
Watts edition) val. 1, 996; note 6 to Article 18 of thel.L.C.

Draft Code of Crimes Against Peace; Prosecutor v. Furundzija
Tribunal for Former Yugodavia, Case No. 17-95-17/1-T. Ever Snce
1945, torture on alarge scale has featured as one of the crimes
agang humanity: see, for example, U.N. General Assembly
Resolutions 3059, 3452 and 3453 passed in 1973 and 1975; Statutes
of the Internationd Crimina Tribunds for former Yugodavia
(Article 5) and Rwanda (Article 3).

Moreover, the Republic of Chile accepted before your Lordships that
the internationd law prohibiting torture has the character of jus



cogens or a peremptory norm, i.e. one of those rules of
internationa law which have a particular gatus. In Furundzija
(supra) at para. 153, the Tribuna said:

"Because of the importance of the valuesit protects, [the
prohibition of torture] has evolved into a peremptory norm or
jus cogens, thet is, anorm that enjoys a higher rank in the
internationa hierarchy than treaty law and even ‘ordinary’
customary rules. The most conspicuous consequence of this
higher rank is that the principle at issue cannot be derogated
from by sates through internationd tregties or locd or
specia customs or even genera customary rules not endowed
with the same normative force. . . . Clearly, the jus cogens
nature of the prohibition againg torture articulates the
notion that the prohibition has now become one of the most
fundamental standards of the internationa community.
Furthermore, this prohibition is designed to produce a
deterrent effect, in thet it sgnasto dl members of the
internationa community and the individuds over whom they
widd authority that the prohibition of tortureis an absolute
vaue from which nobody must deviate." (See aso the cases
cited in Note 170 to the Furundzija case.)

The jus cogens nature of the internationd crime of torture
judtifies gates in taking universdl jurisdiction over torture
wherever committed. International law provides that offences jus
cogens may be punished by any state because the offenders are
"common enemies of al mankind and al nations have an equal
interest in thelr gpprehenson and prosecution”: Demjanjuk v.
Petrovsky (1985) 603 F. Supp. 1468; 776 F. 2d. 571.

It was suggested by Miss Montgomery, for Senator Pinochet, that
athough torture was contrary to international law it was not

drictly an internationd crime in the highest sense. In the light

of the authoritiesto which | have referred (and there are many
others) | have no doubt that long before the Torture Convention of
1984 state torture was an internationd crime in the highest sense.

But there was no tribuna or court to punish internationd crimes

of torture. Loca courts could take jurisdiction: see Demjanjuk
(supra); Attorney-Genera of Isradl v. Eichmann (1962) 36 |.L.R.S.
But the objective was to ensure a generd jurisdiction so that the
torturer was not safe wherever he went. For example, in this case

it isdleged that during the Pinochet regime torture was an



officid, athough unacknowledged, wegpon of government and that,
when the regime was about to end, it passed legidation designed

to afford an amnesty to those who had engaged in ingtitutionaised
torture. If these alegations are true, the fact that the local

court had jurisdiction to ded with the internationd crime of

torture was nothing to the point so long as the totditarian

regime remained in power: atotditarian regime will not permit
adjudication by its own courts on its own shortcomings. Hence the
demand for someinternational machinery to repress date torture
which is ot dependent upon the local courts where the torture was
committed. In the event, over 110 gtates (including Chile, Spain
and the United Kingdom) became date parties to the Torture
Convention. But it isfar from clear that none of them practised
date torture. What was needed therefore was an international
system which could punish those who were guilty of torture and
which did not permit the evasion of punishment by the torturer
moving from one state to another. The Torture Convention was
agreed not in order to cregte an internationa crime which had not
previoudy existed but to provide an internationa system under
which the internationd crimind--the torturer -could find no safe
haven. Burgers and Dandlius (respectively the chairman of the
United Nations Working Group on the 1984 Torture Convention and
the draftsmen of itsfirst draft) say, a p. 131, that it was"an
essentid purpose [of the Convention] to ensure that a torturer

does not escape the consequences of his act by going to another
country."

The Torture Convention

Article 1 of the Convention defines torture as the intentiond
infliction of severe pain and of suffering with aview to
achieving awide range of purposes "when such pain or suffering is
inflicted by or a the ingtigation of or with the consent or
acquiesence of apublic officia or other person acting in an
officd cgpacity.” Article 2(1) requires each date party to
prohibit torture on territory within its own jurisdiction and
Article 4 requires each State party to ensure that "al" acts of
torture are offences under its crimina law. Article 2(3) outlaws
any defence of superior orders. Under Article 5(1) each State
party hasto establish its jurisdiction over torture (&) when
committed within territory under its jurisdiction (b) when the
dleged offender isanationa of that Sate, and (C) in certain
circumgtances, when the victim isanationd of that state. Under
Article 5(2) a gate party hasto take jurisdiction over any
aleged offender who is found within itsterritory. Article 6



contains provisons for a state in whose territory an dleged
torturer isfound to detain him, inquire into the position and
notify the sates referred to in Article 5(1) and to indicate
whether it intends to exercise jurisdiction. Under Article 7 the
date in whose territory the aleged torturer is found shdl, if

he is not extradited to any of the states mentioned in Article
5(1), submit him to its authorities for the purpose of
prosecution. Under Article 8(1) torture isto be treated as an
extraditable offence and under Article 8(4) torture shal, for the
purposes of extradition, be treated as having been committed not
only in the place where it occurred but dso in the state
mentioned in Article 5(1).

Who isan "officid” for the purposes of the Torture Convention?

The first question on the Convention is to decide whether acts

done by ahead of state are done by "apublic officia or aperson
acting in an officid cgpacity” within the meaning of Article 1.

The same question arises under section 134 of the Crimind Justice
Act 1988. The answer to both questions must be the same. In his
judgment at the first hearing (at pp. 1476G-1477E) Lord Slynn held
that a head of state was neither a public officia nor a person

acting in an offidd cgpacity within the meaning of Artide 1: he
pointed out that there are a number of internationa conventions

(for example the Yugodav War Crimes Statute and the Rwanda War
Crimes Statute) which refer specifically to heads of state when

they intend to render them liable. Lord Lloyd gpparently did not
agree with Lord Slynn on this point snce he thought that a heed

of state who was atorturer could be prosecuted in hisown

country, aview which could not be correct unless such head of
date had conducted himsdlf as a public officd or in an officid

capacity.

It became clear during the argument that both the Republic of
Chile and Senator Pinochet accepted that the acts alleged against
Senator Pinochet, if proved, were acts done by a public officia

or person acting in an officid capacity within the meaning of
Article 1. In my judgment these concessions were correctly made.
Unless ahead of state authorising or promoting torture is an
officid or acting in an officid cgpacity within Article 1, then

he would not be guilty of the internationa crime of torture even
within hisown sate. That plainly cannot have been the intention.
In my judgment it would run completely contrary to the intention
of the Convention if there was anybody who could be exempt from
guilt. The crucid question is not whether Senator Pinochet fdls



within the definition in Article 1. he plainly does. The question

is whether, even s0, he is proceduraly immune from process. To my
mind the fact that a head of state can be guilty of the crime
cadislittle, if any, light on the question whether heisimmune

from prosecution for that crime in aforeign date.

Universd jurisdiction

There was congderable argument before your Lordships concerning
the extent of the jurisdiction to prosecute torturers conferred on
dates other than those mentioned in Article 5(1). | do not find

it necessary to seek an answer to dl the pointsraised. It is
enough that it isclear that in dl circumstances, if the Article

5(1) states do not choose to seek extradition or to prosecute the
offender, other states must do so. The purpose of the Convention
was to introduce the principle aut dedere aut punire--either you
extradite or you punish: Burgers and Dandlius p. 131. Throughout
the negatiation of the Convention certain countries wished to make
the exercise of jurisdiction under Article 5(2) dependent upon the
date assuming jurisdiction having refused extradition to an
Article 5(1) state. However, a asessonin 1984 dl objections

to the principle of aut dedere aut punire were withdrawn. "The
incdluson of universd jurisdiction in the draft Convention was no
longer opposed by any delegation™: Working Group on the Draft
Convention U.N. Doc. E/CN. 4/1984/72, para. 26. If thereisno
prosecution by, or extradition to, an Article 5(1) Sate, the

sate where the dleged offender is found (which will have dready
taken him into custody under Article 6) must exercise the
jurisdiction under Article 5(2) by prosecuting him under Article
7(2).

| gather the following important points from the Torture
Convention:

1) Torture within the meaning of the Convention can only be
committed by "apublic officid or other person acting in an

officiad capacity”, but these words include a head of date. A
sgngle act of officid tortureis "torture" within the Convention;

2) Superior orders provide no defence;

3) If the states with the most obvious jurisdiction (the Article
5(1) gtates) do not seek to extradite, the state where the aleged
torturer is found must prosecute or, gpparently, extradite to
ancther country, i.e. thereisuniversd jurisdiction.



4) There is no express provison deding with state immunity of
heads of state, ambassadors or other officias.

5) Since Chile, Spain and the United Kingdom are dl partiesto

the Convention, they are bound under treety by its provisons

whether or not such provisons would gpply in the absence of

treaty obligation. Chile ratified the Convention with effect from

30 October 1988 and the United Kingdom with effect from 8 December
1988.

Stae immunity

Thisisthe point around which most of the argument turned. It is
of consderable genera importance internationdly since, if

Senator Pinochet is not entitled to immunity in relation to the

acts of torture aleged to have occurred after 29 September 1988,
it will be the first time so far as counsel have discovered when a
local domestic court has refused to afford immunity to a head of
sate or former head of state on the grounds that there can be no
immunity againgt prosecution for certain internationa crimes.

Given the importance of the point, it is surprisng how narrow is
the area of dispute. There is generd agreement between the
parties as to the rules of gatutory immunity and the rationde
which underlies them. The issue is whether internationd law
grants sate immunity in relaion to the internationd crime of
torture and, if so, whether the Republic of Chileis entitled to
clam such immunity even though Chile, Spain and the United
Kingdom are dl parties to the Torture Convention and therefore
"contractualy” bound to give effect to its provisons from 8
December 1988 at the latest.

It isabasic principle of internationd law that one sovereign

gtate (the forum state) does not adjudicate on the conduct of a
foreign sate. The foreign state is entitled to procedura

immunity from the processes of the forum gtate. Thisimmunity
extends to both crimind and civil ligbility. State immunity

probably grew from the historica immunity of the person of the
monarch. In any event, such persona immunity of the head of Sate
persiststo the present day: the head of date is entitled to the
sameimmunity asthe sate itsdlf. The diplomatic representative

of the foreign Sate in the forum dtate is aso afforded the same
immunity in recognition of the dignity of the sate which he
represents. Thisimmunity enjoyed by a head of state in power and
an ambassador in pogt is a complete immunity attaching to the



person of the head of state or ambassador and rendering him immune
from al actions or prosecutions whether or not they relate to

meatters done for the benefit of the state. Such immunity issad

to be granted ratione personae.

What then when the ambassador |eaves his post or the head of state
is deposed? The pogition of the ambassador is covered by the
Vienna Convention on Diplomatic Relations, 1961. After providing
for immunity from arrest (Artidle 29) and from crimind and cvil
jurisdiction (Article 31), Article 39(1) provides that the
ambassador's privileges shdl be enjoyed from the moment he takes
up post; and subsection (2) provides:

"(2) When the functions of a person enjoying privileges and
immunities have come to an end, such privileges and
immunities shal normally cease a the moment when he leaves
the country, or on expiry of areasonable period in which to
do o, but shall subsist until that time, even in case of
armed conflict. However, with respect to acts performed by
such aperson in the exercise of his functions as amember of
the misson, immunity shall continue to subsist.”

The continuing partid immunity of the ambassador after leaving
post is of adifferent kind from that enjoyed ratione personae
while he wasin post. Since heis no longer the representative of
the foreign state he merits no particular privileges or immunities
as aperson. However in order to preserve the integrity of the
activities of the foreign state during the period when he was
ambassador, it is necessary to provide that immunity is afforded
to hisofficid acts during histenure in pod. If this were not
done the sovereign immunity of the state could be evaded by
cdling in question acts done during the previous ambassador's
time. Accordingly under Article 39(2) the ambassador, like any
other officid of the Sate, enjoysimmunity in relaion to his
officid acts done while he was an officid. Thislimited
immunity, ratione materiae, isto be contrasted with the former
immunity ratione personae which gave complete immunity to dl
activities whether public or private.

In my judgment at common law aformer head of sate enjoyssSmilar
immunities, ratione materiae, once he ceases to be head of dtate.

He too loses immunity ratione personae on ceasing to be head of
date: see Watts The Legd Pogtion in Internationa Law of Heads

of States, Heads of Government and Foreign Ministers p. 88 and the
cases there cited. He can be sued on his private obligations:



Ex-King Farouk of Egypt v. Chrigian Dior (1957) 24 1.L.R. 228;
Jmenez v. Aristeguieta (1962) 311 F. 2d 547. As ex head of state
he cannot be sued in respect of acts performed whilst head of

gate in his public capacity: Hatch v. Baez [1876] 7 Hun. 596.

Thus, at common law, the position of the former ambassador and the
former head of state appearsto be much the same: both enjoy
immunity for acts done in performance of their respective

functions whilg in office.

| have belaboured this point because there is a strange feature of
the United Kingdom law which | must mention shortly. The State
Immunity Act 1978 modifies the traditional complete immunity
normaly afforded by the common law in cdlams for damages againg
foreign states. Such modifications are contained in Part | of the

Act. Section 16(1) providesthat nothing in Part | of the Actis

to apply to crimind proceedings. Therefore Part | has no direct
application to the present case. However, Part 111 of the Act
contains section 20(1) which provides.

"Subject to the provisions of this section and to any
necessary modifications, the Diplomatic Privileges Act 1964
shdl gpply to -

() asovereign or other head of dtate;

...

©-...

asit gppliesto ahead of adiplomatic misson. . ."

The correct way in which to gpply Article 39(2) of the Vienna
Convention to aformer head of date is baffling. To what
"functions’ is one to have regard? When do they cease since the
former head of state dmost certainly never arrivesin this

country let doneleavesit? Isaformer head of state'simmunity
limited to the exercise of the functions of a member of the

mission, or isthat again something which is subject to "necessary
modification"? It is hard to res st the suspicion that something

has gone wrong. A search was done on the parliamentary history of
the section. From this it emerged that the origina section

20(2)(a) read "a sovereign or other head of Satewhoisin the
United Kingdom at the invitation or with the consent of the
Government of the United Kingdom." On that basis the section would
have been intelligible. However it was changed by a Government



amendment the mover of which said that the clause as introduced
"leaves an unsatisfactory doubt about the position of heads of

gate who are not in the United Kingdom™; he said thet the
amendment was to ensure that heads of state would be treated like
heads of diplomatic missions "irrepective of presencein the
United Kingdom." The parliamentary history, therefore, discloses
no clear indication of what was intended. However, in my judgment
it does not matter unduly since Parliament cannot have intended to
give heads of state and former heads of state greater rights than
they aready enjoyed under internationa law. Accordingly, "the
necessary modifications' which need to be made will produce the
result that aformer head of sate has immunity in relation to

acts done as part of his officid functions when head of date.
Accordingly, in my judgment, Senator Pinochet as former head of
date enjoys immunity ratione materiae in relation to acts done by
him as head of state as part of his officia functions as head of
date.

The question then which has to be answered is whether the dleged
organisation of state torture by Senator Pinochet (if proved)

would condtitute an act committed by Senator Pinochet as part of
his officid functions as head of Sate. It is not enough to say

that it cannot be part of the functions of the head of Sate to
commit acrime. Actionswhich are crimina under the local law can
dill have been done officidly and therefore give rise to

immunity ratione materiae. The case needs to be andysed more
closly.

Can it be sad that the commission of acrimewhichisan
internationa crime againgt humanity and jus cogensis an act done
inan officid cgpacity on behdf of the sate? | believe there to

be strong ground for saying that the implementation of torture as
defined by the Torture Convention cannot be a date function. This
isthe view taken by Sir Arthur Watts (supra) who said (at p. 82):

"While generdly internationa law . . . does not directly
involve obligations on individuas persondly, thet is not
aways appropriate, particularly for acts of such seriousness
thet they condtitute not merdly internationd wrongs (in the
broad sense of a civil wrong) but rather international crimes
which offend againgt the public order of the internationa
community. States are artificia lega persons: they can only
act through the ingtitutions and agencies of the state, which
means, ultimatdy through its officias and other individuds
acting on behdf of the sate. For internationa conduct



which is so serious as to be tainted with crimindity to be
regarded as atributable only to the impersona state and not
to the individuas who ordered or perpetrated it is both
unredligtic and offensve to common notions of justice.

"The idea that individuals who commit internationd crimes
are internationaly accountable for them has now become an
accepted part of internationd law. Problemsin this
area--such as the non-existence of any sanding internationa
tribunal to have jurisdiction over such crimes, and the lack
of agreement asto what acts are internationdly crimina for
this purpose--have not affected the general acceptance of the
principle of individud responghility for internationa
crimina conduct.”

Later, a p. 84, he said:

"It can no longer be doubted that as a matter of genera
cusomary internationa law a head of state will persondly
be liable to be caled to account if thereis sufficient
evidence that he authorised or perpetrated such serious
internationa crimes.”

It can be objected that Sir Arthur was looking at those cases
where the international community has established an internatiordl
tribund in relation to which the regulating document expresdy
makes the head of state subject to the tribuna’s jurisdiction:

see, for example, the Nuremberg Charter Article 7; the Statute of
the Internationd Tribuna for former Yugodavia; the Statute of
the Internationa Tribuna for Rwanda and the Statute of the
Internationa Crimina Court. It istrue that in these casesiit is
expressy said that the head of state or former head of dateis
subject to the court's jurisdiction. But those are casesin which
anew court with no exigting jurisdiction is being established.

The jurisdiction being established by the Torture Convention and
the Hostages Convention is one where existing domestic courts of
al the countries are being authorised and required to take
juridiction internationaly. The question is whether, in this new
type of jurisdiction, the only possible view isthat those made
subject to the jurisdiction of each of the state courts of the

world in relation to torture are not entitled to daim immunity.

| have doubts whether, before the coming into force of the Torture
Convention, the existence of the internationa crime of torture as
jus cogens was enough to justify the conclusion thet the



organisation of gtate torture could not rank for immunity purposes
as performance of an officid function. At that stage there was no
internationd tribund to punish torture and no genera

jurisdiction to permit or require its punishment in domestic
courts. Not until there was some form of universd jurisdiction
for the punishment of the crime of torture could it redlly be
talked about as a fully congtituted internationa crime. But in my
judgment the Torture Convention did provide what was missing: a
worldwide universd jurisdiction. Further, it required al member
dtates to ban and outlaw torture: Article 2. How can it be for
internationd law purposes an officid function to do something
which internationd law itsdf prohibits and criminaises?

Thirdly, an essentid feature of the internationd crime of

torture isthat it must be committed "by or with the acquiesence
of apublic officid or other person acting in an official

capacity.” Asaresult dl defendantsin torture cases will be

date officids. Y, if the former head of sate has immunity,

the man mog responsible will escape ligbility while hisinferiors
(the chiefs of palice, junior army officers) who carried out his
orderswill beligble. I find it impossible to accept that this

was the intention.

Fndly, and to my mind decisvely, if theimplementation of a
torture regimeis a public function giving rise to immunity

ratione materiae, this produces bizarre results. Immunity ratione
meateriae gpplies not only to ex-heads of state and ex-ambassadors
but to dl gate officidswho have been involved in carrying out

the functions of the gate. Such immunity is necessary in order to
prevent state immunity being circumvented by prosecuting or suing
the officid who, for example, actudly carried out the torture
when a clam againg the head of state would be precluded by the
doctrine of immunity. If that applied to the present case, and if

the implementation of the torture regime isto be treated as

officid business sufficient to found an immunity for the former
head of date, it must dso be officid business sufficient to

judtify immunity for hisinferiors who actudly did the torturing.
Under the Convention the internationd crime of torture can only
be committed by an officid or someonein an officid capecity.
They would dl be entitled to immunity. It would follow thet there
can be no case outsde Chile in which a successful prosecution for
torture can be brought unless the State of Chileis prepared to
walveitsright to its officids immunity. Therefore the whole
elaborate structure of universdl jurisdiction over torture
committed by officiasis rendered abortive and one of the main
objectives of the Torture Convention--to provide a system under



which there is no safe haven for torturers--will have been
frustrated. In my judgment dl these factors together demonstrate
that the notion of continued immunity for ex-heads of dateis
inconggtent with the provisions of the Torture Convention.

For these reasons in my judgment if, as aleged, Senator Pinochet
organised and authorised torture after 8 December 1988, he was not
acting in any capacity which gives rise to immunity retione

meateriae because such actions were contrary to internationa law,
Chile had agreed to outlaw such conduct and Chile had agreed with
the other parties to the Torture Convention that dl signatory

dates should have jurisdiction to try officid torture (as

defined in the Convention) even if such torture were committed in
Chile

Asto the charges of murder and conspiracy to murder, no one has
advanced any reason why the ordinary rules of immunity should not
apply and Senator Pinochet is entitled to such immunity.

For these reasons, | would alow the apped so as to permit the
extradition proceedings to proceed on the alegation that torture

in pursuance of a conspiracy to commit torture, including the

sangle act of torture which isdleged in charge 30, was being
committed by Senator Pinochet after 8 December 1988 when he lost
hisimmunity.

In issuing to the magidtrate an authority to proceed under section

7 of the Extradition Act 1989, the Secretary of State proceeded on
the bass that the whole range of torture charges and murder
charges againgt Senator Pinochet would be the subject matter of
the extradition proceedings. Y our Lordships decison excluding
from congderation avery large number of those charges
condtitutes a substantid change in the circumstances. Thiswill
obvioudy require the Secretary of State to reconsider his

decison under section 7 in the light of the changed

circumstances.



LORD GOFF OF CHIEVELEY
My Lords,
[. Introduction

The background to the present apped is set out, with economy and
lucidity, in the opinion of my noble and learned friend Lord
Browne-Wilkinson, which | have had the opportunity of reading in
draft. | gratefully adopt his account and, to keep my own opinion
as short as reasonably possible, | do not propose to repedt it.

The centra question in the gppedl is whether Senator Pinochet is
entitled as former head of gate to the benefit of state immunity
ratione materiae in respect of the charges advanced againg him,

as st out in the schedule of charges prepared by Mr. Alun Jones
Q.C. on behdf of the Government of Spain.

[I. The principa issue argued on the apped

Before the Divisond Court, and again before the first Appellate
Committee, it was argued on behdf of the Government of Spain that
Senator Pinochet was not entitled to the benefit of state immunity
bascdly on two grounds, viz. firgt, that the crimes dleged

againg Senator Pinochet are so horrific that an exception must be
made to the internationd law principle of gate immunity; and
second, that the crimes with which he is charged are crimes
agang internationd law, in respect of which date immunity is

not available. Both arguments were regjected by the Divisond
Court, but amgjority of the first Appellate Committee accepted
the second argument. The leading opinion was ddlivered by Lord
Nicholls of Birkenhead, whose reasoning was of great Smplicity.
He said (see[1998] 3 W.L.R. 1456 at p. 1500C-F):

"In my view, article 39(2) of the Vienna Convention, as
modified and gpplied to former heads of state by section 20
of the Act of 1978, is gpt to confer immunity in respect of
functions which internationd law recognises as functions of
ahead of state, irrepective of the terms of his domestic
condtitution. This formulation, and thistest for determining
what are the functions of a head of state for this purpose,
are sound in principle and were not the subject of
controversy before your Lordships. Internationa law does not
require the grant of any wider immunity. And it hardly needs
saying that torture of his own subjects, or of diens, would
not be regarded by internationa law as afunction of ahead



of state. All states disavow the use of torture as abhorrent,
dthough from time to time some Hill resort to it.

Similarly, the taking of hostages, as much astorture, has
been outlawed by the internationa community as an offence.
International law recognises, of course, that the functions

of ahead of Sate may include activities which are wrongful,
evenillegd, by thelaw of hisown Sate or by the laws of
other states. But internationd law has made plain that
certain types of conduct, including torture and
hostage-taking, are not acceptable conduct on the part of
anyone. This applies as much to heads of state, or even more
90, asit does to everyone else; the contrary conclusion
would make amockery of internationd law."

Lord Hoffmann agreed, and Lord Steyn ddlivered a concurring
opinion to the same effect.

Lord Slynn of Hadley and Lord Lloyd of Berwick, however, ddivered
subgtantia dissenting opinions. In particular, Lord Synn (see

[1998] 3 W.L.R. 1456 at pp. 1471F-1475G) conddered in detail "the
developmentsin internationd law relating to whet are called
internationd crimes.” On the basis of the materia so reviewed by

him, he concluded (at p. 1473C):

"It does not seem to me that it has been shown that thereis
any date practice or genera consensus let done awiddy
supported convention that dl crimes againg internationd
law should be judticiable in nationa courts on the basi's of
the universdity of jurisdiction. Nor isthere any jus cogens
in respect of such breaches of internationa law which
requiresthat aclam of date or head of sate immunity,
itsdf awdl-established principle of internationa law,
should be overridden.”

He went on to consder whether internationd law now recognises
that some crimes, and in particular crimes againg humanity, are
outwith the protection of head of state immunity. He referred to
the relevant materia, and observed at p. 1474H:

". .. except in regard to crimes in particular Stuaions
before international tribunals these measures did not in
generd ded with the question as to whether otherwise
exiging immunities were taken away. Nor did they dways
specificaly recognise the jurisdiction of, or confer
jurisdiction on, nationa courts to try such crimes.



He then proceeded to examine the Torture Convention of 1984, the
Genocide Convention of 1948 and the Taking of Hostages Convention
of 1983, and concluded that none of them had removed the long
edtablished immunity of former heads of Sate.

| have no doubt that, in order to consider the vdidity of the
argument advanced on behdf of the Government of Spain on this
point, it was necessary to carry out the exercise so performed by
Lord Slynn; and | am therefore unable, with all respect, to accept
the smple approach of the mgority of the first Appellate
Committee. Furthermore, | wish to record my respectful agreement
with the analysis, and conclusons, of Lord Slynn st out in the
passages from his opinion to which | have referred. | intend no
disrespect to the detailed arguments advanced before your
Lordships on behdf of the gppdlantsin this metter, when | say

that in my opinion they did not succeed in shaking the reasoning,

or conclusions, of Lord Slynn which | have set out above. However,
having regard to (1) the extraordinary impact on this case of the
double crimindity rule, to which | will refer in amoment, and

(2) thefact that a mgority of your Lordships have formed the
view that, in respect of the very few charges (of torture or
conspiracy to torture) which survive the impact of the double
crimindity rule, the effect of the Torture Convention isthat in

any event Senator Pinochet is not entitled to the benefit of Sate
immunity, the present issue has ceased to have any direct bearing
on the outcome of the case. In these circumstances, | do not
condder it necessary or gppropriate to burden this opinion witha
detailed consderation of the arguments addressed to the Appellate
Committee on thisissue. However, | shdl return to the point when
| come to consider the topic of state immunity later in this

opinion.

[11 The double crimindity rule

During the course of the hearing before your Lordships, two new
issues emerged or acquired an importance which they had not
previoudy enjoyed. The fira of theseisthe issue of double
crimindity, to which | now turn.

At the hearing before your Lordships Mr. Alun Jones Q.C., for the
gppellants, sought to extend backwards the period during which the
crimes charged were dleged to have been committed, with the
effect that some of those crimes could be said to have taken place
before the coup following which Senator Pinochet came into power.
The purpose was obvioudy to enable the appellants to assert that,



in respect of these crimes, no immunity as former head of sate
was available to him. As aresult Miss Clare Montgomery Q.C., for
Senator Finochet, revived the submission that certain of the

charges related to crimes which were not extradition crimes
because they were naot, at the time they were aleged to have been
committed, crimina under the law of this country, thus offending
againg the double crimindity rule. Mr. Alun Jones Q.C. replied

to thisargument but, for the reasons given by my noble and

learned friend Lord Browne-Wilkinson, with which | am respectfully
in complete agreement, | too am satisfied that Miss Montgomery's
submisson was well-founded.

The appdlants did not, however, andyse the consequences of this
argument, if successful, in order to identify the charges against
Senator Pinochet which would survive the gpplication of the double
crimindity rule. That subgtantia task has, however, been

undertaken by my noble and learned friend, Lord Hope of Craighead,
to whom your Lordships owe a debt of gratitude. His andysis|
respectfully accept. As he truly says, the impact upon the present
caseis profound. The great mass of the offences with which

Senator Pinochet is charged must be excluded, as must dso be the
charge of hostage-taking which does not disclose an offence under
the Taking of Hostages Act 1982. The principa chargeswhich
survive are those which relate to acts of torture aleged to have

been committed, or conspiraciesto torture which are dleged to
have been active, after 29 September 1988, the date on which
section 134 of the Crimind Justice Act 1988 (which gave effect to
the Torture Convention in this country) came into effect. These

are: charge 30, which relatesto asingle act of torture alleged

to have been committed on 24 June 1989; and charges 2 and 4, which
allege conspiracies to torture between 1 August 1973 and 1 January
1972 respectively, and 1 January 1990, in so far asthey relate to
the rlatively brief period between 29 September 1988 and 1
January 1990. In addition, however, the charge of conspiracy to
commit murder in Spain (charge 9), and such conspiracies to commit
murder in Spain as can be shown to form part of the dlegationsin
charge 4, d'so survive.

V. State immunity

Like my noble and learned friend Lord Browne-Wilkinson, | regard
the principles of state immunity gpplicable in the case of heads

of date and former heads of state as being relaively
non-controversa, though the legidation on which they are now
based, the State Immunity Act 1978, isin a strange form which can



only be explained by the legidative history of the Act.

There can be no doubt, in my opinion, that the Act isintended to
provide the sole source of English law on thistopic. Thisis

because the long title to the Act provides (inter dia) that the

Act is"to make new provison with regard to the immunities and
privileges of heads of date." Since in the present case we are
concerned with immunity from crimina process, we can ignore Part
| (which does not gpply to crimina proceedings) and turn straight
to Part 111, and in particular to section 20. Section 20(1)

provides as follows:

"Subject to the provisons of this section and to any
necessary modifications, the Diplomatic Privileges Act 1964
shdl goply to--(a) asovereign or other head of state. . .
asit gppliesto the head of adiplomatic misson.”

The function of the Diplomatic Privileges Act 1964 isto give
effect to the Vienna Convention on Diplométic Reaionsin this
country, the rlevant articles of which are scheduled to the Act.
The problem is, of course, how to identify the "necessary
modifications’ when applying the Vienna Convention to heads of
gate. The nature of the problem is apparent when we turn to
Article 39 of the Convention, which provides.

"1. Every person entitled to privileges and immunities shdl
enjoy them from the moment he enters the territory of the
receiving state on proceeding to take up his post or, if
dready in itsterritory, from the moment when his
gopointment is notified to the Minidtry for Foreign Affairs
or such other ministry as may be agreed.

"2. When the functions of a person enjoying privileges and
immunities have come to an end, such privileges and
immunities shal normaly cease a the moment when he leaves
the country, or on expiry of areasonable period in which to
do 0, but shall subsist until that time, even in case of
armed conflict. However, with repect to acts performed by
such a person in the exercise of his functions as a member of
the mission, immunity shal continue to subsg.”

At firg this seems very strange, when gpplied to ahead of Sate.
However, the scdes fdl from our eyes when we discover from the
legidative higtory of the Act thet it was origindly intended to

goply only to asovereign or other head of state in this country



a the invitation or with the consent of the government of this
country, but was amended to provide aso for the position of a
head of state who was not in this country--hence the form of the
long title, which was amended to apply smply to heads of Sate.
We have, therefore, to be robust in applying the Vienna Convention
to heads of state "with the necessary modifications'. In the case

of ahead of date, there can be no question of tying Article

39(1) or (2) to theterritory of the receiving state, as was

suggested on behdf of the gppdlants. Once that is redlised,

there seems to be no reason why the immunity of ahead of date
under the Act should not be construed as far as possible to accord
with hisimmunity at cusomary internationd law, which provides
the background againg which this satute is set: see Alcom Ltd.

V. Republic of Colombia[1984] 1 A.C. 580, 597G, per Lord Diplock.
The effect isthat a head of state will, under the statute as a
internationd law, enjoy state immunity ratione personae so long
asheisin office, and after he ceasesto hold office will enjoy

the concomitant immunity ratione meteriae "in respect of acts
performed [by him] in the exercise of hisfunctions [as head of
date]”, the critica question being "whether the conduct was
engaged in under colour of or in ostensible exercise of the head

of state's public authority” (see The Legd Podtionin

Internationa Law of Heads of States, Heads of Governments and
Foreign Minigters by Sir Arthur Waitts, Recuell des Cours, vol. 247
(1994-111), a p. 56). In this context, the contrast is drawn

between governmenta acts, which are functions of the head of
date, and private acts, which are not.

There can be no doubt that the immunity of ahead of Sate,
whether ratione personae or ratione materiae, appliesto both
cavil and crimind proceedings. Thisis because the immunity
gppliesto any form of lega process. The principle of date
immunity is expressed in the Latin maxim par in parem non habet
imperium, the effect of which is that one sovereign state does not
adjudicate on the conduct of another. This principle applies as
between states, and the head of a state is entitled to the same
immunity asthe date itsdf, as are the diplomatic

representatives of the state. That the principle gppliesin

crimina proceedingsis reflected in the Act of 1978, in that

there is no equivaent provison in Part 111 of the Act to section
16(4) which providesthat Part | does not apply to crimina
proceedings.

However, a question arises whether any limit is placed on the
immunity in regpect of crimind offences. Obvioudy the mere fact



that the conduct is criminal does not of itsalf exclude the
immunity, otherwise there would be little point in the immunity
from crimind process, and thisis so even where the crimeisof a
serious character. It follows, in my opinion, that the mere fact

that the crime in question is torture does not exclude State
immunity. It has however been sated by Sir Arthur Watts (op. cit.
at pp. 81-84) that ahead of state may be personally responsible:

"for acts of such seriousness that they congtitute not
merdly internationa wrongs (in the broad sense of a civil
wrong) but rather international crimes which offend against
the public order of the international community.”

He then referred to a number of ingruments, including the Charter
of the Nuremberg Tribuna (1946), the Charter of the Tokyo
Tribund (1948), the Internationa Law Commission's Draft Code of
Crimes Againgt the Peace and Security of Mankind (provisondly
adopted in 1988), and the Statute of the War Crimes Tribunal for
former Yugodavia (1993), dl of which expresdy provide for the
respongibility of heads of state, gpart from the Charter of the

Tokyo Tribuna which contains asmilar provison regarding the
officid pogtion of the accused. He concluded, & p. 84, that:

"It can no longer be doubted that as a matter of generd
cusomary international law ahead of state will persondly
be liable to be cdled to account if there is sufficient
evidence that he authorised or perpetrated such serious
internationa crimes.”

So far astorture is concerned, however, there are two points to
be made. Thefirg isthat it is evident from this passage that

Sir Arthur is referring not just to a specific crime as such, but

to a crime which offends againg the public order of the
internationad community, for which ahead of state may be
internationdly (his emphass) accountable. The insruments cited
by him show that he is concerned here with crimes against peece,
war crimes and crimes againg humanity. Origindly these were
limited to crimes committed in the context of armed conflict, as
in the case of the Nuremberg and Tokyo Charters, and ill in the
case of the Y ugodavia Statute, though there it is provided that
the conflict can be internationd or interna in character.
Subsequently, the context has been widened to include (inter dia)
torture "when committed as part of awidespread or systemétic
attack againg acivilian population" on specified grounds. A



provison to this effect gppeared in the Internationa Law
Commission's Draft Code of Crimes of 1996 (which was, |
understand, provisionaly adopted in 1988), and aso gppeared in
the Statute of the Internationa Tribuna for Rwanda (1994), and

in the Rome Statute of the Internationa Court (adopted in 1998);
and see aso the view expressed obiter by the U.S. Court of
Appedsin Sderman de Blake v. Republic of Argentina (1992) 965
F.2d 699 at p. 716. | should add that these devel opments were
foreshadowed in the Internationd Law Commission's Draft Code of
Crimes of 1954; but this was not adopted, and there followed a
long gap of about 35 years before the developments in the 1990s to
which | have referred. It follows that these provisions are not
capable of evidencing any settled practice in respect of torture
outsde the context of armed conflict until well after 1989 which
isthe latest date with which we are concerned in the present

case. The second point is that these instruments are al concerned
with internationd respongbility before internationd tribunds,

and not with the exdusion of Sate immunity in crimina

proceedings before nationd courts. This supports the concluson

of Lord Slynn ([1998] 3 W.L.R. 1456 at p. 1474H) that "except in
regard to crimesin particular Stuations before internationd

tribunals these measures did not in generd ded with the question
whether otherwise exigting immunities were taken away", with which
| have dready expressed my respectful agreement.

It followsthet, if state immunity in respect of crimes of torture
has been excluded at dl in the present case, this can only have
been done by the Torture Convention itself.

V. Torture Convention

| turn now to the Torture Convention of 1984, which lies at the
heart of the present case. Thisis concerned with the jurisdiction

of nationd courts, but its"essentid purpose’ isto ensure that
atorturer does not escape the consequences of hisact by going to
another country: see the Handbook on the Convention by Burgers
(the Chairman-Rapporteur of the Convention) and Dandius at p.
131. The Articles of the Convention proceed in alogica order.
Article 1 contains a very broad definition of torture. For present
purposes, it isimportant thet torture hasto be "inflicted by or

a the ingtigation of or with the consent or acquiescence of a
public officid or other person acting in an officid capacity.”
Article 2 imposes an obligation on each state party to take
effective measures to prevent acts of torture in any territory

under itsjurisdiction. Article 3 precludes refoulement of persons



to another state where there are substantial grounds for believing
that he would bein danger of being subjected to torture. Article
4 provides for the crimindisation of torture by each Sate party.
Article 5 is concerned with jurisdiction. Each date party is
required to establish its jurisdiction over the offences referred
toin Article 4 in the following cases.

"(a@) when the offences are committed in any territory under
itsjurisdiction. . .;

(b) when the aleged offender is anationd of that Sate;

(c) whenthevictim isanationd of that Sateif that
State considersit appropriate”

and aso "over such offencesin cases where the dleged offender
IS present in any territory under its jurisdiction and it does not
extraditehim. . . ."

Article 7 is concerned with the exercise of jurisdiction. Article
7(1) provides.

"The state party in territory under whose jurisdiction a
person dleged to have committed any offencereferred to in
Artide 4 isfound, shdl in the cases contemplated in
Article 5, if it does not extradite him, submit the case to
its competent authorities for the purpose of prosecution.”

This provision reflects the principle aut dedere aut punire,
designed to ensure that torturers do not escape by going to
another country.

| wish a this stage to consder briefly the question whether a

heed of Sate, if not apublic officid, isat least a"person

acting in a public capacity” within Article 1(1) of the Torture
Convention. It was my first reaction that he is not, on the ground
that no one would ordinarily describe a head of state such asa
monarch or the presdent of arepublic asa"public officid”, and
the subsidiary words "other person acting in a public capacity”
gppeared to be intended to catch a person who, while not a public
officid, hasfulfilled the role of a public officid, for

example, on atemporary or ad hoc basis. Miss Montgomery, for
Senator Pinochet, submitted that the words were not apt to include
ahead of gaerelying in particular on the fact that in a number

of earlier conventions heads of state are expressdy mentioned in



this context in addition to respongble government officids.
However, Dr. Callinsfor the Republic of Chile conceded that, in
the Torture Convention, heads of state must be regarded as fdling
within the category of "other person acting in a public capacity™;
and in these circumstances | am content to proceed on that basis.
The effect of Dr. Collins concession isthat a head of Sate

could be held respongble for torture committed during his term of
office, dthough (as Dr. Callins submitted) the state of which he
was head would be able to invoke the principle of sate immunity,
ratione personae or materiae, in proceedings brought againgt him
in another nationd jurisdiction if it thought right to do so.
Accordingly, on the argument now under consideration, the crucid
question relates to the availability of state immunity.

It isto be observed that no mention is made of state immunity in
the Convention. Had it been intended to exclude state immunity, it
is reasonable to assume that this would have been the subject

either of a separate article, or of a separate paragraph in

Article 7, introduced to provide for that particular matter. This
would have been consistent with the logica framework of the
Convention, under which separate provison is made for eachtopic,
introduced in logical order.

V1. The issue whether immunity ratione materiae has been excluded
under the Torture Convention

(& The argument

| now come to the second of the two issues which were raised
during the hearing of the apped, viz. whether the Torture
Convention has the effect that Sate parties to the Convention
have agreed to exclude reliance on state immunity ratione materiae
in relation to proceedings brought againg their public officids,

or other persons acting in an officia capacity, in respect of
torture contrary to the Convention. In broad terms | understand
the argument to be that, Since torture contrary to the Convention
can only be committed by apublic officid or other person acting
in an officid cgpacity, and Snceit isin respect of the acts of
these very persons that states can assert sate immunity ratione
meateriae, it would be inconsstent with the obligations of state
parties under the Convention for them to be able to invoke state
immunity ratione materiae in cases of torture contrary to the
Convention. In the case of heads of state this objective could be
achieved on the basis that torture contrary to the Convention
would not be regarded as faling within the functions of a head of



gate while in office, so that dthough he would be protected by
immunity ratione personae while in office as head of sate, no
immunity ratione materiae would protect him in respect of
allegations of such torture after he ceased to hold office. There
can, however, be no doubt that, before the Torture Convention,
torture by public officias could be the subject of Sate

immunity. Since therefore excluson of immunity is sad to result
from the Torture Convention and there is no express term of the
Convention to this effect, the argument has, in my opinion, to be
formulated as dependent upon an implied term in the Convention. It
isamatter of comment that, for reasons which will gopear ina
moment, the proposed implied term has not been precisely
formulated; it has not therefore been exposed to that vauable
discipline which is dways required in the case of terms aleged

to be implied in ordinary contracts. In any event, thisisa

different argument from that which was advanced to your Lordships
by the appd lants and those supporting them, which was that both
torture contrary to the Torture Convention, and hostage-taking
contrary to the Taking of Hostages Convention, congtituted crimes
under internationa law, and that such crimes cannot be part of

the functions of a head of state as a matter of internationa law.

The argument now under consideration was not advanced before the
Divisond Court; nor can it have been advanced before the first
Appellate Committee, or it would have been consdered by both Lord
Synn of Hadley and Lord Lloyd of Berwick in their dissenting
opinions. It was not advanced before your Lordships by the

gppe lants and those supporting them, ether in their written

cases, or in thelr opening submissions. In fact, it was introduced

into the present case as aresult of interventions by members of

the Appdlate Committee in the course of the argument. Thisthey
were, of course, fully entitled to do; and subsequently the point

was very fairly put both to Miss Montgomery for Senator Pinochet
and to Dr. Collins for the Government of Chile. It was

subsequently adopted by Mr. Lioyd Jones, the amicus curiae, in his
ord submissonsto the Committee. The appdllants, in their

written submissonsin reply, restricted themselves to submitting

that "The conduct dleged in the present case is not conduct which
amountsto officid acts performed by the respondent in the

exercise of hisfunctions as head of Sate . . .": see paragraph

11 of their written submissons. They did not at that stage go o

far asto submit that any torture contrary to the Torture

Convention would not amount to such an officid act. However, when
he came to make hisfina ord submissons on behdf of the
gopellants, Professor Greenwood, following the lead of Mr. Lloyd



Jones, and perhaps prompted by observations from the Committee to
the effect that this was the main point in the case, went beyond

his clients written submissonsin reply and submitted that, when

an offence of torture is committed by an officid within the

meaning of section 134 of the Crimina Justice Act and Article 1

of the Torture Convention, no immunity ratione meteriae can atach

in respect of that act.

It is surprising that an important argument of this character, if
vaid, should previoudy have been overlooked by the fourteen
counsd (including three distinguished Professors of Internationd
Law) acting for the gppellants, and for Amnesty Internationa and
Human Rights Watch which are supporting the gppelantsin this
litigation. The concern thereby induced asto the vdidity of the
argument isreinforced by the fact that it receives no support
from the literature on the subject and, on the materia before
your Lordships, gppears never to have been advanced before. At dll
events, having given the matter the most careful congdertion, |
am satisfied that it must be regjected as contrary to principle and
authority, and indeed contrary to common sense.

(b) Waiver of immunity by treaty must be express

On behdf of the Government of Chile Dr. Collins firgt submission
was that a gate's waiver of itsimmunity by treaty must dways be
express. With that submission, | agree.

| turn firgt to Oppenheim's International Law. The question of
walver of state immunity is consdered at pp. 351-355 of the Sth
edition, from which | quote the following passage:

"A date, dthough in principle entitled to immunity, may
walve itsimmunity. It may do so by expresdy submitting to
the jurisdiction of the court before which it is sued, either
by express consent given in the context of a particular
dispute which has aready arisen, or by consent givenin
advance in a contract or an internationa agreement . . . A
state may aso be congdered to have waived its immunity by
implication, as by indituting or intervening in proceedings,
or taking any steps in the proceedings relating to the merits
of thecase. . ."

It issgnificant that, in this passage, the only examples given
of implied waver of immunity relate to actud submisson by a
date to the jurisdiction of a court or tribuna by indituting or



intervening in proceedings, or by taking a step in proceedings.

A smilar gpproach isto be found in the Report of the
Internationa Law Commission on the Jurisdictiona Immunities of
States and their Property reported in 1991 Yb.I.L.C,, val. II,
Part 2, in which afuller expostion of the subject isto be

found. Article 7 of the Commisson's Draft Articles on this
subject is entitled Express consent to exercise of jurisdiction.
Article 7(2) provides asfollows:

"1. A date cannot invoke immunity from jurisdictionin a
proceeding before a court of another state with regard to a
matter or caseif it has expresdy consented to the exercise
of jurisdiction by the court with regard to the matter or
case!

(&) by internationd agreement;
(b) in awritten contract; or

(c) by adeclaration before the court or by awritten
communication in a specific proceeding.”

| turn to the commentary on Article 7(1), from which | quote
paragraph (8) in full:

"In the circumstances under consderation, thet is, in the
context of the state againgt which legd proceedings have
been brought, there appear to be severa recognisable methods
of expressing or Sgnifying consent. In this particular
connection, the consent should not be taken for granted, nor
readily implied. Any theory of ‘implied consent’ asa
possible exception to the generd principles of state
immunities outlined in this part should be viewed not as an
exception in itself, but rather as an added explanation or
judtification for an otherwise valid and generally recognised
exception. There is therefore no room for implying the
consent of an unwilling state which has not expressed its
consent in aclear and recognisable manner, including by the
means provided in Article 8 [which is concerned with the
effect of participation in a proceeding before acourt]. It
remains to be seen how consent would be given or expressed o
as to remove the obligation of the court of another state to
refrain from the exercise of its jurisdiction againg an
equally sovereign sate.”



The two examples then provided of how such consent would be given
or expressed are (i) Consent given in awritten contract, or by a
declaration or a written communication in a specific proceeding,

and (i) Consent given in advance by internationa agreement. In
respect of the latter, reference is made (in paragraph (10) to

such consent being expressed in a provision of atreaty concluded

by dstates, thereis no reference to such consent being implied.

The generd effect of these passagesisthat, in atreaty

concluded between states, consent by a Sate party to the exercise
of jurisdiction againg it mugt, as Dr. Collins submitted, be

express. In generd, moreover, implied consent to the exercise of
such jurisdiction isto be regarded only as an added explanation

or judtification for an otherwise vaid and recognised exception,

of which the only example given is actuad submisson to the
jurisdiction of the courts of another sate.

The decision of the Supreme Court of the United Statesin
Argentine Republic v. Amerada Hess Shipping Corporation (1989) 109
S.Ct. 683 is cons stent with the foregoing approach. In an action
brought by a shipowner againgt the Argentine Republic for the loss
of aship through an attack by arcraft of the Argentine Air

Force, the defendant relied upon state immunity. Among other
arguments the plaintiff suggested that the defendant had waived

its immunity under certain internationd agreements to which the
United States was party. For this purpose, the plaintiff invoked
para. 1605(a)(1) of the Foreign Sovereign Immunities Act 1976,
which specifies, as one of anumber of exceptions to immunity of
foreign Sates, a case in which the foreign sate has waived its
immunity either explicitly or by implication. It wasthe

plantiff's contention that there was an implicit waiver in the
relevant internationa agreements. This submisson was tersdy
rgjected by Rehnquist C.J., who ddlivered the judgment of the
court, in the following words, at p. 693:

"Nor do we see how aforeign state can waive its immunity
under para. 1605(a)(1) by Sgning an internationa agreement
that contains no mention of awaiver of immunity to suit in
United States courts . . ."

Once again, the emphasisis on the need for an express waiver of
immunity in an internationa agreement. This cannot be explained
away as due to the provisons of the United States Act. On the
contrary, the Act contemplates the possibility of waiver by
implication; but in the context of atreaty the Supreme Court was



only prepared to contemplate express waive.

| turn next to the State Immunity Act 1978, the provisions of
which are dso consstent with the principleswhich | have aready
described. In Part | of the Act (which does not gpply to crimina
proceedings--see section 16(4)), it is provided by section 1(1)
that "A date isimmune from the jurisdiction of the courts of the
United Kingdom except as provided in the following provisions of
this Part of this Act." For the present purposes, the two relevant
provisons are section 2, concerned with submission to the
jurisdiction, and section 9, concerned with submissonsto
arbitration by an agreement in writing. Section 2(2) recognises
that a state may submit to the jurisdiction by a prior written
agreement, which | read as referring to an express agreement to
submit. Thereis no suggestion in the Act that an implied
agreement to submit would be sufficient, except in so far asan
actua submission to the jurisdiction of a court of this country,

may be regarded as an implied waiver of immunity; but my reading
of the Act leads me to understand that such a submission to the
jurigdiction is here regarded as an express rather than an implied
walver of immunity or agreement to submit to the jurisdiction.
Thisis conggtent with Part I11 of the Act, which by section 20
provides that, subject to the provisons of that section and to

any necessary modifications, the Diplomeatic Privileges Act 1964
shdl gpply to asovereign or other head of state. Among the
Articles of the Vienna Convention on Diplométic Relations so
rendered gpplicable by section 2 of the Act of 1964 is Article 32
concerned with waiver of immunity, paragraph 2 of which provides
that such waiver must dways be express, which | read asincluding
an actud submission to the jurisdiction, as well as an express
agreement in advance to submit. Once again, there is no provison
for an implied agreement.

In the light of the foregoing it gppears to me to be clear that,

in accordance both with internationd law, and with the law of
this country which on this point reflects internationd law, a
dateswaver of itsimmunity by treaty mug, as Dr. Callins
submitted, dways be express. Indeed, if thiswas not so, there
could well be internationa chaos as the courts of different state
parties to a treaty reach different conclusions on the question
whether awaver of immunity wasto be implied.

(¢) Thefunctions of public officids and others acting in an
officid capacity.



However it is, as| understand it, suggested that this
well-established principle can be circumvented in the present case
on the basisthat it is ot proposed that state parties to the

Torture Convention have agreed to waive their Sate immunity in
proceedings brought in the states of other partiesin respect of
adlegations of torture within the Convention. It is rather that,

for the purposes of the Convention, such torture does not form
part of the functions of public officids or others acting in an
officid cgpacity including, in particular, ahead of Sate.

Moreover Since state immunity ratione materiae can only be claimed
in respect of acts done by an officid in the exercise of his
functions as such, it would follow, for example, that the effect
isthat aformer head of state does not enjoy the benefit of
immunity ratione materiae in repect of such torture after he has
ceased to hold office.

In my opinion, the principle which | have described cannot be
circumvented in thisway. | observe firg that the meaning of the
word "functions' as used in this context is well established. The
functions of, for example, a head of state are governmenta
functions, as opposed to private acts; and the fact that the head
of state performs an act, other than a private act, which is
crimind does not deprive it of its governmentd character. This
isastrue of aserious crime, such as murder or torture, asit is
of alesser crime. Asthe Lord Chief Justice said in the
Divisond Court:

". .. aformer head of stateis clearly entitled to

immunity in relation to crimind acts performed in the course
of exercising public functions. One cannot therefore hold
that any deviation from good democratic practice is outsde
the pde of immunity. If the former sovereign isimmune from
process in respect of some crimes, where does one draw the
line?"

It was in answer to that question that the gppellants advanced the
theory that one draws the line a crimes which may be cdled
"internationa crimes’. If, however, alimitisto be placed on
governmentd functions so as to exclude from them acts of torture
within the Torture Convention, this can only be done by means of
an implication arisng from the Convention itself. Moreover, as|
understand it, the only purpose of the proposed implied limitation
upon the functions of public officidsis to deprive them, or as

in the present case aformer head of state, of the benefit of

date immunity; and in my opinion the policy which requires thet



such aresult can only be achieved in atreaty by express
agreement, with the effect that it camnot be so achieved by
implication, rendersit equaly unacceptable thet it should be
achieved indirectly by means of an implication such as that now
proposed.

(d) Animplication mugt in any event be rejected.

In any event, however, even if it were possible for such aresult
to be achieved by means of an implied term, there are, in my
opinion, strong reasons why any such implication should be
rejected.

| recognise that aterm may be implied into atreaty, if the
circumgtances are such that "the parties must have intended to
contract on the basis of the incluson in the treety of a

provison whose effect can be stated with reasonable precison®;
see Oppenheim's International Law, 9th ed., p. 1271, n.4. It
would, however, be wrong to assume that aterm may beimplied into
atreaty on the same basis as aterm may be implied into an
ordinary commercid contract, for example to give the contract
business efficacy (asto which see Treitel on Cortract, Sth ed.,

pp. 185 et seq.). Thisis because tregties are different in

origin, and serve a different purpose. Tregties are the fruit of

long negotiation, the purpose being to produce a draft which is
acceptable to a number, often a substantial number, of date
parties. The negotiation of atreaty may well take along time,
running into years. Draft after draft is produced of individua
articles, which are consdered in depth by national

representatives, and are the subject of detailed comment and
congderation. The agreed terms may wedll be the fruit of
"horse-trading” in order to achieve generd agreement, and
proposed articles may be amended, or even omitted inwholeor in
part, to accommodate the wishes or anxieties of some of the
negotiaing parties. In circumstances such asthese, it isthe

text of the treaty itself which provides the only safe guide to

its terms, though reference may be made, where gppropriate, to the
travaux preparatoires. But implied terms cannot, except in the
most obvious cases, be relied on as binding the tate parties who
ultimately sgn the treaty, who will in al probakility include

those who were not involved in the preliminary negotiations.

In this connection, however, | wish first to observe that the
assumption underlying the present argument, viz. thet the
continued availability of sate immunity isincondstent with the



obligations of date parties to the Convention, isin my opinion
not judtified. | have dready summarised the principd articles of
the Convention; and at this stage | need only refer to Article 7
which requires that a Sate party under whose jurisdiction a
person dleged to have committed torture is found shdl, in the
cases contemplated in Article 5, if it does not extradite him,
submit the case to its competent authorities for the purpose of
prosecution. | wish to make certain observations on these
provisons. Firg of dl, in the mgority of caseswhich may arise
under the Convention, no question of state immunity will arise at
al, because the public officid concerned islikely to be present
in his own country. Even when such a question does arise, there is
No reason to assume that state immunity will be asserted by the
date of which the dleged torturer is a public officid; on the
contrary, itisonly in unusua cases, such asthe present, that
thisislikely to be done. In any event, however, not only is
there no mention of state immunity in the Convention, but in my
opinion it is not inconggtent with its express provisons thet,

if steps are taken to extradite him or to submit his caseto the
authorities for the purpose of prosecution, the appropriate state
should be entitled to assert state immunity. In this connection, |
comment that it is not suggested that it isinconsstent with the
Convention that immunity ratione personae should be asserted; if
50, | find it difficult to see why it should be inconsstent to

assart immunity ratione materiae.

The danger of introducing the proposed implied term in the present
case is underlined by the fact that there is, as Dr. Callins

stressed to your Lordships, nothing in the negatiating history of

the Torture Convention which throws any light on the proposed
implied term. Certainly the travaux preparatoires shown to your
Lordships reved no trace of any condderation being given to
walver of state immunity. They do however show that work on the
draft Convention was on foot as long ago as 1979, five years
before the date of the Convention itsdf. It is surely most

unlikely that during the years in which the draft was under
congderation no thought was given to the possibility of the Sate
parties to the Convention waiving state immunity. Furthermore, if
agreement had been reached that there should be such awaiver,
express provison would inevitably have been madein the
Convention to that effect. Plainly, however, no such agreement was
reached. There may have been recognition at an early stage that so
many states would not be prepared to waive thelr immunity theat the
matter was not worth pursuing; if so, this could explain why the
topic does not surface in the travaux preparatoires. In this



connection it must not be overlooked that there are many reasons
why dates, dthough recognising thet in certain circumstances
jurisdiction should be vested in another nationa court in respect
of acts of torture committed by public officids within their own
jurisdiction, may nevertheless have considered it imperative that
they should be able, if necessary, to assert sate immunity. The
Torture Convention gpplies not only to aseries of acts of
systemtic torture, but to the commission of, even acquiescence
in, asingle act of physca or mentd torture. Extradition can
nowadays be sought, in some parts of the world, on the basis of a
ample alegation unsupported by primafacie evidence. In certain
circumstances torture may, for compelling politica reasons, be
the subject of an amnesty, or some other form of settlement, in
the state where it has been, or is dleged to have been,

committed.

Furthermore, if immunity ratione materiae was excluded, former
heeds of state and senior public officias would have to think

twice about travelling abroad, for fear of being the subject of
unfounded dlegations emanating from states of a different

politica persuasion. In this connection, it isamistake to

assume that date parties to the Convention would only wish to
preserve state immunity in cases of torture in order to shied

public officias guilty of torture from prosecution elsewherein

the world. Such an assumption is based on a misunderstanding of
the nature and function of state immunity, which isarule of
internationa law restraining one sovereign date from gtting in
judgment on the sovereign behaviour of another. As Lord Wilbeforce
saidin| Congreso dd Partido [1983] 1 A.C. 244, 272, "The whole
purpose of the doctrine of state immunity isto prevent such

issues being canvassed in the courts of one state as to the acts

of another." State immunity ratione materiae operates therefore to
protect former heads of state, and (where immunity is asserted)
public officids, even minor public officias, from lega process

in foreign countries in respect of acts done in the exercise of

their functions as such, including accusation and arrest in

respect of dleged crimes. It can therefore be effective to
preclude any such processin respect of dleged crimes, including
alegations which are misguided or even maicious--a matter which
can be of great significance where, for example, aformer head of
date is concerned and political passons are aroused.

Preservation of state immunity is therefore a matter of particular
importance to powerful countries whose heads of state perform an
executive role, and who may therefore be regarded as possible
targets by governments of states which, for deeply fdt paliticd



reasons, deplore their actions while in office. But, to bring the
matter nearer home, we must not overlook the fact that it is not
only in the United States of Americathat a substantia body of
opinion supports the campaign of the |.R.A. to overthrow the
democratic government of Northern Irdland. It is not beyond the
bounds of possihility that a State whose government isimbued with
this opinion might seek to extradite from athird country, where
he or she happensto be, aresponsible Minister of the Crown, or
even amore humble public officid such as a police ingpector, on
the ground that he or she has acquiesced in asingle act of
physica or mentd torture in Northern Ireland. The well-known
case of The Republic of Irdland v. The United Kingdom (1978) 2
E.H.RR. 25 provides an indication of circumstances in which this
might come aboLt.

Reasons such as these may well have persuaded possible state
parties to the Torture Convention that it would be unwise to give

up the vauable protection afforded by state immunity. Indeed, it
would be grange if date parties had given up the immunity

ratione materiae of a head of state which isregarded as an

essentid support for hisimmunity ratione personee. In the

result, the subject of waiver of ate immunity could well not

have been pursued, on the basis that to press for its adoption
would only imperil the very subgtantid advantages which could be
achieved by the Convention even if no waiver of gate immunity was
included init. As| have dready explained, in cases arising

under the Convention, Sate immunity can only be rdevant ina
limited number of cases. Thisis because the offence is normally
committed in the state to which the officid belongs. There heis
unprotected by immunity, and under the Convention the sate has
amply to submit the case to the competent authorities. In

practice state immunity isrelevant in only two cases--where the
offender is present in athird state, or where the offender is

present in a sate one of whose nationa's was the victim, that

date being different from the state where the offence was
committed. A case such as the present must be regarded as most
unusud. Having regard to consderations such as these, not to

press for excluson of sate immunity as a provison of the
Convention must have gppeared to be ardatively smdl priceto
pay for the mgor achievement of widespread agreement among states
(your Lordships were informed that 116 states had sSgned the
Convention) in respect of al the other benefits which the
Convention conferred. After dl, even where it was possble for a
date to assart sate immunity, in many cases it would not wish to
expose itsdf to the opprobrium which such a course would provoke;



and in such cases congderable diplomatic or mora pressure could
be exerted upon it to desi<.

| wish to gress the implications of the fact thet thereisno

trace in the travaux preparatoires of any intention in the
Convention to exdude sate immunity. It must follow, if the
present argument is correct, firg that it was so obviousthat it
was the intention that immunity should be excluded that aterm
could be implied in the Convention to that effect, and second
that, despite that fact, during the negotiating process none of

the gatesinvolved thought it right to raise the matter for
discusson. Thisisremarkable. Moreover, it would have been the
duty of the responsible senior civil servantsin the various

dtates concerned to draw the attention of their Governments to the
consequences of this obvious implication, so that they could
decide whether to Sgn a Convention in thisform. Yet nothing
appears to have happened. There is no evidence of any question
being raised, dill less of any protest being made, by asingle
date party. The concluson follows ether that every sate party
was content without question that state immunity should be
excluded sub slentio, or that the respongible civil servantsin

al these gates, including the United Kingdom, falled in their

duty to draw this very important matter to the attention of thelr
Governments. It is difficult to imagine thet ether of these
propositions can be correct. In particular it cannot, | suspect,
have crossed the minds of the respongible civil servants that

date immunity was excluded sub slentio in the Convention.

The cumuldive effect of dl these congderationsis, in my
opinion, to demondirate the grave difficulty of recognisng an
implied term, whatever its form, on the basis that it must have
been agreed by al the state parties to the Convention that Sate
immunity should be excluded. In this connection it is particularly
griking thet, in the Handbook on the Torture Convention by
Burgers and Dandlius, it is recognised that the obligation of a
gate party, under Article 5(1) of the Convention, to establish
jurisdiction over offences of torture committed within its
territory, is subject to an exception in the case of those
benefiting from specid immunities, including foreign diplomeats.
It istrue that this statement could in theory be read as limited

to immunity ratione personae; but in the absence of explanation it
should surely be read in the ordinary way as gpplicable both to
immunity ratione personae and its concomitant immunity ratione
meateriae, and in any event the total slencein this passage on
the subject of walver makes it highly improbable that there was



any intention that immunity ratione materiae should be regarded as
having been implicitly excluded by the Convention. Had there been
such an intention, the authors would have been bound to refer to

it. They do not do so.

The background againgt which the Torture Convention is set adds to
the improbability of the propogtion that the State parties to the
Convention must have intended, directly or indirectly, to exclude
date immunity ratione materiae. Earlier Conventions made
providgon for an internationd tribund. In the case of such
Conventions, no question of par in parem non habet imperium arose;
but heads of state were expresdy mentioned, so ensuring that they
are subject to the jurisdiction of the internationd tribund. In
the case of the Taking of Hostages Convention and the Torture
Convention, jurisdiction was vested in the nationa courts of
date parties to the Convention. Here, therefore, for the first
time the question of waiver of Sate immunity arose in an acute
form. Curioudy, the suggestion gppears to be that state immunity
was waived only in the case of the Torture Convention. Apart from
that curiosity, however, for state parties to exclude state
immunity in a Convention of this kind would be aremarkable
surrender of the basic protection afforded by internationd law to
al sovereign gates, which underlines the necessity for immunity
to bewaived in atreaty, if a dl, by express provison; and,
having regard in particular to the express reference to heads of
date in earlier Conventions, Sate parties would have expected to
find an express provison in the Torture Convention if it had been
agreed that state immunity was excluded. That it should be done by
implication in the Torture Convention seems, in these
circumstances, to be most improbable.

| add that the fact that 116 states have become party to the
Torture Convention reinforces the strong impression that none of
them gppreciated that, by sgning the Convention, each of them
would slently agree to the exdluson of ate immunity ratione
materiae. Had it been gppreciated that thiswas so, | strongly
suspect that the number of signatories would have been far
smdler. It should not be forgotten that national representatives
involved in the prdiminary discussions would have had to report
back to their governments about the negotiation of an important
internationa convention of thiskind. Had such arepresentative,
or indeed a senior civil servant in a country whose government was
consdering whether the country shoud become a party to the
Convention, been asked by his Secretary of State the question



whether state immunity would be preserved, it isunlikdy that a
point would have occurred to him which had been overlooked by dl
the fourteen counsd (including, as| have sad, three

distinguished professors of internationd law) appearing for the
gppdlants and their supporters in the present case. It isfar

more probable that he would have had in mind the clear and smple
words of the Chief Justice of the United States in the Amerada
Hess and have answered that, Snce there was no mention of state
immunity in the Convention, it could not have been affected. This
demonstrates how extraordinary it would be, and indeed what atrap
would be created for the unwary, if state immunity could be waived
in atreaty sub silentio. Common sense therefore supports the
conclusion reached by principle and authority that this cannot be
done.

(e) Conclusion.

For these reasons | am of the opinion that the proposed
implication must be rgected not only as contrary to principle and
authority, but also as contrary to common sense.

VII. The conclusion of Lord Hope of Craighead

My noble and learned friend Lord Hope of Craighead, having
concluded that, so far as torture is concerned, only charges 2 and
4 (insofar as they apply to the period after 29 September 1988)
and charge 30 survive the gpplication of the double crimindity
point, has neverthel ess concluded that the benefit of sate
immunity is not available to Senator Pinochet in respect of these
three charges. He has reached this conclusion on the basis that

(2) the two conspiracy charges, having regard to paragraph 9(3) of
the Extradition Request, reved charges that Senator Pinochet was
party to acongpiracy to carry out asystematic, if not a
widespread, attack on a section of the civil population, i.e. to
torture those who opposed or might oppose his government, which
would congtitute a crime against humanity (see, eg., Article 7(1)
of the Rome Convention of 1998); and (2) the single act of torture
dleged in charge 30 shows that an dleged earlier conspiracy to
carry out such torture, congtituting a crime againgt humanity, was
gtill alive when that act was perpetrated after 29 September 1988.
Furthermore, dthough heis (as | understand the pogition) in
generd agreement with Lord Slynn of Hadley's analyss, he
congders that such a crime against humanity, or a conspiracy to
commit such a crime, cannot be the subject of aclam to date
immunity in anationd court, even whereit is dleged to have



taken place before 1 January 1990.

| must firgt point out that, gpart from the sngle act of torture
dleged in charge 30, the only other cases of torture dleged to
have occurred since 29 September 1988 are two cases, referred to
in the Extradition Request but not made the subject of charges,
which are dleged to have taken place in October 1988. Before
that, there is one case dleged in 1984, beforewhich it is
necessary to go as far back as 1977. In these circumstances | find
it very difficult to see how, after 29 September 1988, it coud be
sad that there was any systematic or widespread campaign of
torture, condtituting an attack on the civilian population, so as

to amount to a crime againgt humanity. Furthermore, insofar asiit
is suggested that the single act of torture aleged in charge 30
represents the last remnant of a campaign which existed in the
1970s, thereis, quite gpart from the factua difficulty of

relaing the Sngle act to acampaign which is dleged to have

been in existence so long ago, the question whether it would be
permissible, in the context of extradition, to have regard to the
earlier charges of torture, excluded under the double crimindity
rule, in order to establish that the single act of torture was

part of a campaign of systematic torture which was il

continuing in June 1989. This raises aquestion under section
6(4)(b) and (5) of the Extradition Act 1989, provisonswhich are
by no means clear in themselves or easy to goply in the unusud
circumstances of the present case.

In truth, however, the red problem isthat, snce the appellants
did not condder the pogtion which would arise if they logt the
argument on the double crimindity point, they did not address
questions of thiskind. If they had done so, the matter would have
been argued out before the Appellate Committee, and Miss
Montgomery and Dr. Coallins, would have had an opportunity to reply
and would no doubt have had a good deal to say on the subject.
Thisisafter dl acrimind métter, and it is no part of the

function of the court to help the prosecution to improve their

case. In these circumstances it would not, in my opinion, be right
to assist the prosecution by now taking such a point as this, when
they have falled to do so at the hearing, in order to decide
whether or not thisis a casein which it would be lawful for
extradition to take place.

| wish to add that, in any event, for the reasons given by Lord
Synn of Hadley to which | have dreedy referred, | am of the
opinion that in 1989 there was no settled practice that state



immunity ratione materiae was not avalable in crimind

proceedings before a national court concerned with an alleged
crime againgt humanity, or indeed as to what condtituted acrime
againgt humanity (see[1998] 3 W.L.R. 1456 at pp. 1473C-D ad
1474C-1475B). Thisisamatter which | have dready consdered in
Part IV of this opinion.

For dl these reasons | am, with great respect, unable to
accompany the reasoning of my noble and learned friend on these

particular points.
VIII. Conclusion

For the above reasons, | am of the opinion that by far the greater
part of the charges against Senator Pinochet must be excluded as
offending againg the double crimindity rule; and thet, in

respect of the surviving charges--charge 9, charge 30 and charges
2 and 4 (insofar as they can be said to survive the double
crimindity rule)-- Senator Pinochet is entitled to the benefit of

date immunity ratione materiae as aformer head of gate. | would
therefore dismiss the gpped of the Government of Spain from the
decison of the Divisond Court.



LORD HOPE OF CRAIGHEAD
My Lords,

Thisis an gpped againg the decison of the Divisond Court to
quash the provisiona warrants of 16 and 22 October 1998 which
were issued by the metropolitan stipendiary magistrate under

section 8(1)(b) of the Extradition Act 1989. The gpplication to
quash had been made on two grounds. The first was that Senator
Pinochet as aformer head of State of the Republic of Chile was
entitled to immunity from arrest and extradition proceedingsin

the United Kingdom in respect of acts committed when he was head
of gate. The second was that the charges which had been made
againg him specified conduct which would not have been punisheble
in England when the acts were done, with the resut that these

were not extradition crimes for which it would be lawful for him

to be extradited.

The Divisona Court quashed the first warrant, in which it was
dleged that Senator Pinochet had murdered Spanish citizensin
Chile, on the ground thet it did not disclose any offence for
which he could be extradited to Spain. Its decision on that point
has not been chalenged in this apped. It dso quashed the second
warrant, in which it was dleged that Senator Pinochet was guilty
of torture, hostage-taking, conspiracy to take hostages and
conspiracy to commit murder. It did so on the ground that Senator
Pinochet was entitled to immunity as aformer head of date from
the process of the English courts. The court held thet the

guestion whether these were offences for which, if he had no
immunity, it would be lawful for him to be extradited was not a
meatter to be consdered in that court at that stage. But Lord
Bingham of Cornhill C.J. said thet it was not necessary for this
purpose that the conduct aleged congtituted a crime which would
have been punishable in this country at the time when it was
aleged to have been committed abroad.

When this gpped wasfirst heard in your Lordships House the
argument was directed dmost entirely to the question whether
Senator Pinochet was entitled as aformer head of state to clam
sovereign immunity in repect of the charges dleged againg him

in the second provisond warrart. It was adso argued that the
offences of torture and hostage-taking were not offences for which
he could be extradited until these became offences for which a



person could be prosecuted extra-territoridly in the United
Kingdom. But the second argument appears to have been regarded as
no more than asdeissue a tha sage. Thisisnot surprisng in
view of the terms of the second provisona warrant. The offences
which it specified extended over periods lasting well beyond the
date when the conduct became extra-territorid offencesin this
country. Only Lord Lloyd of Berwick dedt with this argument in
his speech, and he confined himsdlf to one brief comment. He said
that it involved a misunderstanding of section 2 of the

Extradition Act 1989, asin hisview section 2(1)(a) referred to
conduct which would congtitute an offence in the United Kingdom
now, not to conduct which would have congtituted an offence then:
[1998] 3 W.L.R. 1456, 1481F-G.

The offences dleged agangt Senator Pinochet

Four offences were set out in the second provisona warrant of 22
October 1998. These were:

(2) torture between 1 January 1988 and December 1992;

(2) conspiracy to torture between 1 January 1988 and 31 December
1992;

(3) (a) hostage-taking and (b) conspiracy to take hostages
between 1 January 1982 and 31 January 1992; and

(4) conspiracy to commit murder between January 1976 and December
1992.

These dates must be compared with the date of the coup which
brought Senator Pinochet to power in Chile, which was 11 September
1973, and the date when he ceased to be head of state, which was
11 March 1990. Taking the datesin the second provisiona warrant
at their face value, it gppears () that he was not being charged
with any acts of torture prior to 1 January 1988, (b) that he was
not being charged with any acts of hostage-taking or conspiracy to
take hostages prior to | January 1982 and (c) that he was not

being charged with any conspiracy to commit murder prior to
January 1976. On the other hand he was being charged with having
committed these offences up to December 1992, well after the date
when he ceased to be head of satein Chile,

The second appellant has taken the opportunity of the interval
between the end of the first hearing of this gpped and the second



hearing to obtain further details from the Spanish judicid

authorities. He has explained that the provisona warrant was
issued under circumstances of urgency and that the facts are more
developed and complex than first gppeared. And a number of things
have happened since the date of the first hearing which, it is
submitted, mean that the provisona warrant no longer has any

life or effect. On 9 December 1998 the Secretary of State issued

an authority to proceed under section 7(4) of the Act of 1989. On
10 December 1998 the Spanish indictment was preferred in Madrid,
and on 24 December 1998 further particulars were drafted in
accordance with Article 13 of the European Convention on
Extradition for furnishing with the extradition request.

Mr. Alun Jones Q.C. for the appellants said that it would be
inappropriate for your Lordships in these circumstances to confine
an examination of the facts to those set out in the provisond
warrant and that it would be unfair to deprive him of the ability

to rely on materid which has been served within the usud time
limitsimposed in the extradition process. He invited your

Lordships to examine dl the materia which was before the
Secretary of State in December, including the forma request which
was signed at Madrid on 3 November 1998 and the further materia
which has now been submitted by the Spanish Government. Draft
charges have been prepared, of the kind which are submitted in
extradition proceedings as a case is presented to the magistrate

a the beginning of the main hearing under section 9(8) of the

Act. This has been done to demonstrate how the charges which are
being brought by the Spanish judicia authorities may be expressed
in terms of English crimind law, to show the offences which he
would have committed by his conduct againg the law of this
country.

The crimes which are dleged in the Spanish request are murder on
such ascae as to amount to genocide and terrorism, including
torture and hostage-taking. The Secretary of State has aready
gtated in his authority to proceed that Senator Pinochet is not to
be extradited to Spain for genocide. So that part of the request
must now be left out of account. But my impression is that the
omission of the dlegation of genocide is of little consequencein
view of the scope which is given in Spanish law to the dlegations
of murder and terrorism.

It is not our function to investigate the dlegations which have
been made againgt Senator Pinochet, and it isright to place on
record the fact that his counsel, Miss Montgomery Q.C., told your



Lordships thet they are dl strenuoudy denied by him. It is
necessary to set out the nature and some of the content of these
alegations, on the assumption that they are supported by the
information which the Spanish judicid authorities have made
avalable. Thisis because they form an essentid part of the
background to the issues of law which have been raised in this
apped. But the following summary must not be taken as a datement
that the allegations have been shown to be true by the evidence,
because your Lordships have not considered the evidence.

The materid which has been gathered together in the extradition
request by the Spanish judicia authorities aleges that Senator
Pinochet was party to a conspiracy to commit the crimes of murder,
torture and hostage-taking, and that this conspiracy was formed
before the coup. He is said to have agreed with other military
figures that they would take over the functions of government and
subdue al oppodtion to their control of it by capturing and
torturing those who opposed them, who might oppose them or who
might be thought by others to be likely to oppose them. The
purpose of this campaign of torture was not just to inflict pain.
Some of those who were to be tortured were to be released, to
spread words of the steps that would be taken againgt those who
opposed the conspirators. Many of those who were to be tortured
were be subjected to various other forms of atrocity, and some of
them were be killed. The plan wasto be executed in Chileand in
severd other counties outside Chile.

When the plan was put into effect victims are said to have been
abducted, tortured and murdered pursuant to the conspiracy. This
was donefirg in Chile, and then in other countriesin South
America, in the United States and in Europe. Many of the acts
evidencing the conspiracy are said to have been committed in Chile
before 11 September 1973. Some people were tortured at anava
base in August 1973. Large numbers of persons were abducted,
tortured and murdered on 11 September 1973 in the course of the
coup before the junta took control and Senator Pinochet was
gppointed its Presdent. These acts continued during the days and
weeks after the coup. A period of repression ensued, which is said
to have been at its most intense in 1973 and 1974. The conspiracy
issaid to have continued for severa years theresfter, but to

have declined in intengty during the decade before Senator
Pinochet retired as head of state on 11 March 1990. It is said

that the acts committed in other countries outside Chile are
evidence of the primary conspiracies and of a variety of
sub-conspiracies within those states.



The draft charges which have been prepared in order to trandate
these broad accusations into terms of English law may be
summarised asfollows

(1) conspiracy to torture between 1 January 1972 and 10 September
1973 and between 1 August 1973 and 1 January 1990 - charges 1, 2
and 5;

(2) conspiracy to take hostages between 1 August 1973 and 1
January 1990 - charge 3;

(3) conspiracy to torture in furtherance of which murder was
committed in various countries including Italy, France, Spain and
Portuga between 1 January 1972 and 1 January 1990 - charge 4;
(4) torture between 1 August 1973 and 8 August 1973 and on 11
September 1973 - charges 6 and 8 [thereis no charge 7];

(5) congpiracy to murder in Spain between 1 January 1975 and 31
December 1976 and in Italy on 6 October 1975 - charges 9 and 12;

(6) attempted murder in Italy on 6 October 1975 - charges 10 and
11;

(7) torture on various occas ons between 11 September 1973 and May
1977 - charges 13 to 29 and 31 to 32; and

(8) torture on 24 June 1989 - charge 30.

This summary shows that some of the aleged conduct relates to the
period before the coup when Senator Pinochet was not yet head of
state. Charges 1 and 5 (conspiracy to torture) and charge 6
(torture) relate exclusively to that period. Charges 2 and 4
(conspiracy to torture) and charge 3 (conspiracy to take hostages)
relate to conduct over many years including the period before the
coup. None of the conduct now alleged extends beyond the period
when Senator Pinochet ceased to be head of state.

Only one charge (charge 30 - torture on 24 June 1989) relates
exclusively to the period after 29 September 1988 when section 134
of the Criminal Justice Act 1988, to which | refer later, was

brought into effect. But charges 2 and 4 (conspiracy to torture)

and charge 3 (conspiracy to take hostages) which relate to conduct
over many years extend over this period aso. Two acts of torture
which are said to have occurred between 21 and 28 October 1988 are



mentioned in the extradition request. They have not been included
as separate counts in the list of draft charges, but it is

important not to lose Sght of the fact that the case whichiis

being made againgt Senator Pinochet by the Spanish judicia
authoritiesis that each act of torture hasto be seen inthe

context of a continuing congpiracy to commit torture. Asawhole,
the picture which is presented is of a conspiracy to commit
widespread and systematic torture and murder in order to obtain
control of the government and, having done so, to maintain control
of government by those means for as long as might be necessary.

Againg that background it is necessary first to consder whether
the relevant offences for the purposes of this apped are those
which were set out in the second provisional warrant or those
which are set out in the draft charges which have been prepared in
the light of the further information which has been obtained from
the Spanish judicid authorities.

On one view it might be said thet, asthe apped isagaing the
decison of the Divisiona Court to quash the second provisond
warrant, your Lordships should be concerned only with the charges
which were sat out in that document. If that warrant was bad on

the ground that the charges which it sets out are chargesin

respect of which Senator Pinochet has immunity, everything ese
that has taken place in reliance upon that warrant must be bad

aso. If he was entitled to immunity, no order should have been
made againgt him in the committal proceedings and the Secretary of
State should not have issued an authority to proceed. But Article

13 of the European Convention on Extradition which, following the
enactment of the Extradition Act 1989, the United Kingdom has now
ratified (see the European Convention on Extradition Order 1990,
S.1. 1990 No. 1507), providesthat if the information communicated
by the requesting party isfound to be insufficient to dlow the
requested party to make a decision in pursuance of the Convention
the requested party may ask for the necessary supplementary
information to be provided to it by the requesting party.

It is clear that the firgt provisona warrant was prepared in
circumstances of some urgency, asit was bdieved that Senator
Pinochet was about to leave the United Kingdom in order to return
to Chile. Once begun, the procedure was then subject to various
time limits. There was a0 the problem of trandating the Spanish
accusations, which cover so many acts over so long aperiod, into
the terms of English crimind law. | do nat think thet it is

aurprising that the full extent of the dlegations which were



being made was not at first gppreciated. In my opinion the Spanish
judicia authorities were entitled to supplement the information
which was origindly provided in order to define more clearly the
charges which were the subject of the request. On thisview it
would beright to regard the materid which isnow available as
explanatory of the charges which the second provisona warrant
was intended to comprise. Mr. Clive Nicholls Q.C. for Senator
Pinochet said that he was content with this gpproach in the
interests of findity.

Arethe aleged offences "extradition crimes'?

If your Lordships are willing, as | suggest we should be, to

examine this materid it is necessary to subject it to further

andyss. The garting point is section 1(1) of the Extradition

Act 1989, which provides that a person who is accused in aforeign
date of the commission of an extradition crime may be arrested
and returned to that state in accordance with the extradition
proceduresin Part |11 of the Act. The expresson "extradition
crime" is defined in section 2 of the Act under two headings. The
firgt, which is set out in section 2(1)(a), refersto

"conduct in the territory of aforeign Sate. . . which, if

it occurred in the United Kingdom, would congtitute an
offence punishable with imprisonment for aterm of twelve
months, or any greater punishment, and which, however
described in the law of the foreign state& !!;is so punishable
under that law."

The second, which is set out in section 2(1)(b) read with section
2(2), refersto an extra-territorid offence againg the law of a
foreign state which is punishable under that law with imprisonment
for aterm of 12 months or any greater punishment, and whichin
corresponding circumstances would condtitute an extra-territorial
offence againg the law of the United Kingdom punishable with
imprisonment for aterm of 12 months or any grester punishment.

For reasons which have been explained by my noble and learned
friend Lord Browne-Wilkinson, the critical issue on the question

of sovereign immunity relates to the effect of the United Nations
Convention againg Torture and other Crud, Inhuman or Degrading
Treatment or Punishment of 10 December 1984 ("the Torture
Convention") and the offences which dlege torture. Asto those
aleged offences which do not fal within the scope of the Torture
Convention and which could not be prosecuted here under section



134 of the Crimind Justice Act 1988, any loss of immunity would
have to be decided on other grounds. But there is no need to
examine this question in the case of those dleged offences for
which Senator Pinochet could not in any event be extradited. The
purpose of the following andyssisto remove from the list of
draft charges those charges which fall into that category either
becauise they are not extradition crimes as defined by section 2 of
the Extradition Act 1989 or because for any other reason other
than on grounds of immunity they are charges on which Senator
Pinochet could not be extradited.

This analys's proceeds on the basis that the definition of the
expression "extradition crime" in section 2 of the Act of 1989
requires the conduct which isreferred to in section 2(1)(a) to
have been an offence which was punishable in the United Kingdom
when that conduct took place. It aso proceeds on the basis that
it requires the extra-territorid offence which isreferred to in
section 2(1)(b) to have been an extra-territorid offencein the
United Kingdom on the date when the offence took place. The
principle of double crimindity would suggest thet thiswasthe
right gpproach, in the absence of an express provison to the
contrary. The tenses used in section 2 seem to me to be equivocal
on this point. They leave it open to examination in the light of

the provisons of the Act as awhole. The argument in favour of
the date when the conduct took place has particular forcein the
case of those offences listed in section 22(4) of the Act. These
have been made extra-territoria offencesin order to give effect

to internationa conventions, but neither the conventions nor the
provisons which gave effect to them were intended to operate

retrospectively.

| respectfully agree with the reasons which my noble and learned
friend Lord Browne-Wilkinson has given for condruing the
definition as requiring that the conduct must have been punishable
in the United Kingdom when it took place, and that it is not
sufficient for the appellants to show that it would be punishable
here were it to take place now.

Hostage-taking

An offence under the Taking of Hostages Act 1982 is one of those
offences, wherever the act takes place, which is deemed by section
22(6) of the Extradition Act 1989 to be an offence committed
within the territory of any other state againgt whose law itisan
offence. This provison gives effect to the Internationd



Convention againgt the Taking of Hostages of 18 December 1979
("the Hostage Convention™). Under section 1 of the Act of 1982
hostage-taking is an extra-territorid offence againg the law of

the United Kingdom. Section 1(1) of that Act defines the offence
in these terms.

"A person, whatever his nationdity, who, in the United
Kingdom or sawhere, -

(a) detains any other person (‘the hostage)), and

(b) in order to compd a State, internationa governmentd
organisation or person to do or to abstain from doing any
act, threatensto kill, injure or continue to detain the
hostage,

commits an offence.”

Mr. Jones accepted that he did not have particulars of any case of
hostage-taking. He said that his case was that Senator Pinochet
was involved in a conspiracy to take hostages for the purposes
which were made unlawful by section 1 of the Act. Charge 3 of the
draft charges, which isthe only charge which aleges conspiracy

to take hostages, states that the course of conduct which was to

be pursued was to include the abduction and torture of persons as
part of acampaign to terrify and subdue those who were disposed
to criticise or oppose Senator Pinochet or his fellow

conspirators. Those who were not detained were to be intimidated,
through the accounts of survivors and by rumour, by fear that they
might suffer the same fate. Those who had been detained were to be
compeled to divulge information to the congpirators by the
threatened injury and detention of others known to the abducted
persons by the conspirators.

But thereis no dlegation that the conspiracy was to threaten to

kill, injure or detain those who were being detained in order to
compd othersto do or to abstain from doing any act. The

narrative shows that the alleged conspiracy was to subject persons
aready detained to thregts that others would be taken and that

they aso would be tortured. This does not seem to me to amount to
aconspiracy to take hostages within the meaning of section 1 of

the Act of 1982. The purpose of the proposed conduct, as regards
the detained persons, was to subject them to what can best be
described as aform of mentd torture.



One of the achievements of the Torture Convention was to provide
an internationdly agreed definition of torture which includes

both physica and mentd torture in the terms set out in Article

1

"For the purposes of this convention, torture means any act
by which severe pain or suffering, whether physical or

mentd, isintentiondly inflicted on a person for such

purposes as obtaining from him or athird person information
or a confesson, punishing him for an act he or athird

person has committed or is suspected of having committed, or
intimidating or coercing him or athird person, or for any
reason based on discrimination of any kind . . . "

The offence of torture under English law is congtituted by section
134(2) of the Crimina Justice Act 1988, which provides.

"A public officid or person acting in an officid capacity,
whatever his nationdity, commits the offence of torture if
in the United Kingdom or esawhere he intentiondly inflicts
severe pain or suffering on another in the performance or
purported performance of his officid duties.”

Section 134(3) provides that it isimmateriad whether the pain or
auffering is physica or mental and whether it is caused by an act

or an omission. So, in conformity with the Convention, the offence
includes mentd aswdll as physicd torture. It seems to me that

the congpiracy which charge 3 aleges against Senator Pinochet was
aconspiracy to inflict mentd torture, and not a conspiracy to

take hostages.

| would hold therefore thet it is not necessary for your Lordships
to examine the Hostage Convention in order to see whether its
terms were such as to deprive aformer head of state of any
immunity from a charge that he was guilty of hostage-taking. In my
opinion Senator Pinochet is not charged with the offence of
hostage-taking within the meaning of section 1 (1) of the Taking

of Hostages Act 1982.

Congpiracy to murder and attempted murder

The charges of conspiracy to torture include dlegations that it

was part of the conspiracy that some of those who were abducted
and tortured would thereafter be murdered. Charge 4 dleges that
in furtherance of that agreement about four thousand persons of



many nationdities were murdered in Chile and in various other
countries outside Chile. Two other charges, charges 9 and 12,
alege congpiracy to murder - in one case of amanin Spanandin
the other of two peoplein Italy. Charge 9 states that Senator
Pinochet agreed in Spain with others who werein Spain, Chile and
France that the proposed victim would be murdered in Spain. Charge
12 does not say that anything was donein Spain in furtherance of
the alleged conspiracy to murder in Italy. There is no suggestion

in ether of these charges that the proposed victims were to be
tortured. Two further charges, charges 10 and 11, alege the
attempted murder of the two peoplein Italy who were the subject
of the conspiracy to commit murder there. Here again thereis no
suggestion that they were to be tortured before they were
murdered.

Murder is acommon law crime which, before it became an
extra-territorid offence if committed in a convention country

under section 4 of the Suppression of Terrorism Act 1978, could
not be prosecuted in the United Kingdom if it was committed abroad
except in the case of amurder committed abroad by a British
citizen: Offences againgt the Person Act 1861, section 9. A murder
or attempted murder committed by a person in Spain, whatever his
nationdity, is an extradition crime for the purposes of his

extradition to Spain from the United Kingdom under section 2(1)(a)
of the Extradition Act 1989 as it is conduct which would be
punishable hereif it occurred in this country. But the dlegation
relaing to murders in Spain and esewhere which is made against
Senator Pinochet is not that he himself murdered or attempted to
murder anybody. It isthat the murders were carried out, or were

to be carried out, in Spain and elsewhere as part of a conspiracy
and that he was one of the conspirators.

Section 1 of the Crimina Law Act 1977 created a new statutory
offence of congpiracy to commit an offence trigble in England and
Wades. The offence of congpiracy which was previoudy available at
common law was abolished by section 5. Although the principa
offence was defined in the statute more narrowly, in other

respectsit codified the pre-existing law. It came into forceon 1
December 1977: S.I. 1977 No. 1682. Subsection (4) of that section
provides:

"In this Part of this Act 'offence means an offence triable
in England and Waes, except that it includes murder
notwithstanding that the murder in question would not be so
trigble if committed in accordance with the intention of the



parties to the agreement.”

The effect of that subsection isthat a person, whatever his
nationdity, who agrees in England to a course of conduct which
will involve the offence of murder abroad may be prosecuted here
for the offence of conspiracy to murder even dthough the murder
itself would not have beentrigble in this country. It re-enacted
aprovison to the same effect in section 4 of the Offences

againg the Person Act 1861, which it in part repealed: see
Schedule 13 to the Act of 1977. Section 4 of the Act of 1861 was
intheseterms.

"All persons who shdl conspire, confederate, and agree to
murder any person, whether he be a subject of Her Mgesty or
not, and whether he be within the Queen's Dominions or not,
and whosoever shdl solicit, encourage, persuade, or
endeavour to persuade, or shall propose to any person, to
murder any other person, whether he be a subject of Her
Magesty or not, and whether he be within the Queen's
Dominions or not, shdl be guilty of a misdemeanour, and
being convicted thereof shal be liable, at the discretion of
the court, to be kept in pend servitude for any term not
more than ten and not less than three years--or to be
imprisoned for any term not exceeding two years, with or
without hard labour."

So the conduct which is dleged againgt Senator Pinochet in charge
9 - that between 1 January 1975 and 31 December 1976 he was a
party to aconspiracy in Spain to murder someonein Spain - isan
offence for which he could, unless protected by immunity, be
extradited to Spain under reference to section 4 of the Act of

1861, asit remained in force until the rlevant part of it was
repeded by the Act of 1977. Thisis because his participation in

the congpiracy in Spain was conduct by him in Spain for the
purposes of section 2(1)(a) of the Extradition Act 1989.

The conduct which is dleged againg him in charge 4 isthat he
was a party to aconspiracy to murder, in furtherance of which
about four thousand people were murdered in Chile and in various
countries outsde Chile including Spain. It isimplied thet this
conspiracy wasin Chile, so | would hold that thisis not conduct
by himin Spain for the purposes of section 2(1)(a) of Act of

1989. The question then is whether it is an extra-territoria

offence within the meaning of section section 2(1)(b) of that Act.



A conspiracy to commit acrimind offencein England is
punishable here under the common law rules as to extra-territorid
conspiracies even if the conspiracy was formed outside England and
nothing was actudly done in this country in furtherance of the
conspiracy: Somchai Liangdriprasert v. Government of the United
States of America[1991] 1 A.C. 225. In that case it was held by
the Judicid Committee, gpplying the English common law, that a
congpiracy to traffic in a dangerous drug in Hong Kong entered
into in Thailand could be tried in Hong Kong athough no act
pursuant to that conspiracy was done in Hong Kong. Lord Griffiths,
delivering the judgment of the Board, said at p. 251C-D:

"Their Lordships can find nothing in precedent, comity or
good sense that should inhibit the common law from regarding
as judticiable in England inchoate crimes committed abroad
which are intended to result in the commission of crimina
offencesin England.”

In Reginav. Sansom [1991] 2 Q.B. 130 the appellants had been
charged with conspiracy contrary to section 1 of the Crimina Law
Act 1977, which does not in terms dedl with extra-territorial
congpiracies. The Court of Apped rgected the argument that the
principle laid down in Somchai referred only to the common law and
that it could not be applied to conspiracies charged under the Act

of 1977. Taylor L.J. said, at p. 138B that it should now be
regarded as the law of England on this point.

As Lord Griffiths observed in Somcha at p. 244C, it is ill

true, as abroad generd statement, that English crimind law is
local in its effect and that the crimind law does not concern
itself with crimes committed abroad. But | consider thet the
common law of England would, gpplying the rule lad down in
Somchai, dso regard as judticiable in England a congpiracy to
commit an offence anywhere which was triable here as an extra-
territorid offence in pursuance of an internationa convention,
even dthough no act was done here in furtherance of the
conspiracy. | do not think that this would be an unreasonable
extengon of the rule. It ssemsto methat on grounds of comity it
would make good sense for the rule to be extended in thisway in
order to promote the aims of the convention.

Prior to the coming into force of the Suppression of Terrorism Act
1978, a congpiracy which was formed outside this country to commit
murder in some country other than England in pursuance of which



nothing was done in England to further that conspiracy would not
be punishable in England, as it was not the intention that acts

done in pursuance of the conspiracy would result in the commisson
of acrimind offence in this country. The presumption againg the
extra-territorid application of the crimind law would have
precluded such conduct from being prosecuted here. Section 4(1) of
the Act of 1978 gives the courts of the United Kingdom
jurisdiction over a person who does any act in a convention
country which, if he had done that act in a part of the United
Kingdom, would have made him guilty in thet part of the United
Kingdom of an offence mentioned in some, but not dl, of the
paragraphs of Schedule 1 to that Act. Murder is one of the
offences to which that provison applies. But that Act, which was
passed to give effect to the European Convention on the
Suppression of Terrorism of 27 January 1977, did not come into
force until 21 August 1978: S.I. 1978 No. 1063. And Chileisnot a
convention country for the purposes of that Act, nor isit one of

the non-convention countries to which its provisions have been
applied by section 5 of the Act of 1978. Only two non-convention
countries have been so designated. These are the United States
(S.1. 1986 No. 2146) and India (S.I. 1993 No. 2533).

Applying these principles, the only conduct dleged agangt

Senator Pinochet as conspiracy to murder in charge 4 for which he
could be extradited to Spain isthat part of it which dlegesthat

he was a party to a conspiracy in Spain to commit murder in Spain
prior to 21 August 1978. Asfor the alegation that he was a party
to acongpiracy in Spain or elsawhere to commit murder ina
country which had been designated as a convention country after
that date, the extradition request states that actsin furtherance

of the congpiracy took placein Francein 1975, in Spainin 1975
and 1976 and in the United States and Portugd in 1976. These
countries have now been designated as countries to which the
Suppression of Terrorism Act 1978 applies. But the actswhich are
aleged to have taken place there dl pre-date the coming into
force of that Act. So the extra-territoria jurisdiction cannot be
goplied to them.

The dleged offences of attempted murder in Itay are not, as

such, offences for which Senator Pinochet could be extradited to
Spain under reference to section 2(1)(a) of the Act of 1989
because the aleged conduct did not take place in Spain and
because heis not of Spanish nationdity. But for ther date they
would have been offences for which he could have been extradited
from the United Kingdom to Spain under reference to section



2(1)(b), on the grounds, firgt, that murder is now an
extra-territorial offence under section 4(1)(a) of the Suppression
of Terrorism Act 1978 asit is an offence mentioned in paragraph 1
of Schedule 1 to that Act, Italy has been designated as a
convention country (S.I. 1986 No. 1137) and, second, that an
offence of attempting to commit that offenceisan

extra-territoria offence under section 4(1)(b) of the Act of

1978. But the attempted murdersin Italy which are dleged agangt
Senator Pinochet are said to have been committed on 6 October
1975. Asthe Act of 1978 was not in force on that date, these
offences are not capable of being brought within the procedures
lad down by that Act.

Finally, to complete the provisions which need to be reviewed

under this heading, mention should be made of an amendment which
was made to Schedule 1 to the Suppression of Terrorism Act 1978 by
section 22 of the Criminal Justice Act 1988, which includes within
the ligt of offences set out in that schedule the offence of

conspiracy. That section appearsin Part 1 of the Act of 1988,

most of which was repealed before having been brought into force
fallowing the enactment of the Extradition Act 1989. But section

22 was not repealed. It was brought into force on 5 June 1990:

S.1. 1990 No. 1145. It providesthat there shall be added at the
end of the schedule a new paragraph in these terms:

"21. An offence of conspiring to commit any offence
mentioned in a preceding paragraph of this Schedule."

At firgt Sght it might seem that the effect of this amendment was

to introduce a Satutory extra-territoria jurisdiction in regard

to the offence of conspiracy, wherever the agreement was made to
participate in the conspiracy. But this offence does not appear in

the ligt of offencesin that Schedule in respect of which section

4(1) of the Suppression of Terrorism Act 1978 gives jurisdiction,

if committed in a convention country, as extra-territoria

offences. In any event section 22 was not brought into force until

5 June 1990: S.I. 1990 No. 1145. Thiswas after the last date when
Senator Pinochet is dleged to have committed the offence of

conspiracy.
Torture and conspiracy to torture
Torture is another of those offences, wherever the act takes

place, which is deemed by section 22(6) of the Extradition Act
1989 to be an offence committed within the territory of any other



date agang whose law it is an offence. This provison gives

effect to the Torture Convention of 10 December 1984. But section
134 of the Criminal Justice Act 1988 aso gave effect to the

Torture Convention. It made it a crime under English law for a
public officid or aperson acting in an officia capacity to

commit acts of both physica and mentd torture: see subsection

(3). And it made such acts of torture an extra-territoria offence
wherever they were committed and whatever the nationdity of the
perpetrator: see subsection (1). Read with the broad definition
which the expression "torture’ has been given by Article 1 of the
Convention and in accordance with ordinary principles, the offence
which section 134 lays down must be taken to include the ancillary
offences of counselling, procuring, commeanding and ading or
abetting acts of torture and of being an accessory before or after
the fact to such acts. All of these offences became

extra-territorid offences againg the law of the United Kingdom
within the meaning of section 2(2) of the Extradition Act 1989 as
soon as section 134 was brought into force on 29 September 1988.

Section 134 does not mention the offence of congpiracy to commit
torture, nor does Article 1 of the Convention, nor does section
22(6) of the Extradition Act 1989. So, while the courts of the
United Kingdom have extra-territorid jurisdiction under section
134 over offences of officid torture wherever in the world they
were committed, that section does not give them extra-territorid
jurisdiction over a congpiracy to commit torture in any other
country where the agreement was made outside the United Kingdom
and no acts in furtherance of the conspiracy took place here. Nor
isit conduct which can be deemed to take place in the territory

of the requesting country under section 22(6) of the Act of 1989.

However, the genera statutory offence of conspiracy under section
1 of the Crimind Law Act 1977 extends to a conspiracy to commit
any offence which istriable in England and Waes. Among those
offences are dl the offences over which the courtsin England and
Wales have extra-territorid jurisdiction, including the offence

under section 134 of the Act of 1988. And, for reasons already
mentioned, | consider that the common law rule asto extra:
territorid conspiracieslaid down in Somcha Liangsriprasert v.
Government of the United States of America[1991] 1 A.C. 225
gopliesif a conspiracy which was entered into abroad was intended
to result in the commission of an offence, wherever it was

intended to be committed, which is an extra-territoria offencein
this country. Accordingly the courts of this country could try
Senator Pinochet for acts of torture in Chile and elsewhere after



29 September 1988, because they are extra-territorid offences
under section 134 of the Act of 1988. They could aso try him here
for conspiring in Chile or e sawhere after that date to commit
torture, wherever the torture was to be committed, because torture
after that date is an extra-territorid offence and the courtsin
England have jurisdiction over such a conspiracy a common law.

Torture prior to 29 September 1989

Section 134 of the Crimina Law Act 1988 did not come into force
until 29 September 1988. But acts of physicd torture were dready
crimina under English law. Among the various offences againg the
person which would have been committed by torturing would have
been the common law offence of assault occasioning actua bodily
harm or causng injury and the statutory offence under section 18
of the Offences againgt the Person Act 1861 of wounding with
intent to cause grievous bodily harm. A conspiracy which was
entered into in England to commit these offences in England was an
offence at common law until the common law offence was replaced on
1 December 1977 by the statutory offence of conspiracy in section
1 of the Crimind Law Act 1977 which remainsin force and
avalable. As| have said, | consider that a conspiracy which was
entered into abroad to commit these offences in England would be
triable in this country under the common law rule asto extra:
territorial conspiracies which was laid down in Somchai
Liangdriprasert v. Government of the United States of America
[1991] 1 A.C. 225 if they were extra-territorid offences a the
time of the dleged conspiracy.

However none of these offences, if committed prior to the coming
into force of section 134 of the Crimina Justice Act 1988, could

be said to be extra-territoria offences againg the law of the

United Kingdom within the meaning of section 2(2) of the
Extradition Act 1989 as there is no basis upon which they could
have been tried extra-territoridly in this country. The offences

liged in Schedule 1 to the Suppression of Terrorism Act 1978
include the common law offence of assault and the statutory
offences under the Offences againgt the Person Act 1861. But none
of these offences areincluded in the list of offences which are

mede extra- territoriad offencesif committed in a convention
country by section 4(1) of the Extradition Act 1989. So therule
laid down in Somchai cannot be gpplied to any conspiracy to commit
these offences in any country outside England, asit would not be
an extra-territorial conspiracy according to English law. Senator
Pinochet could only be extradited to Spain for such offences under



reference to section 2(1)(a) of the Act of 1989 if he was accused
of conduct in Spain which if it occurred in the United Kingdom,
would congtitute an offence which would be punishable in this
country. Section 22(6) of the Act of 1989 is of no assistance,
because torture contrary to the Torture Convention had not yet
become an offence in this country.

None of the charges of conspiracy to torture and none of the
various torture charges dlege that Senator Pinochet did anything
in Spain which might qualify under section 2(1)(a) of the Act of
1989 as conduct in that country. All one can say a thisstageis
that, if the information presented to the magistrate under section
9(8) of the Act of 1989 in regard to charge 4 were to demonstrate
(i) that he did something in Spain prior to 29 September 1988 to
commit acts of torture there, or (ii) that he was party to a
conspiracy in Spain to commit acts of torture in Spain, that would
be conduct in Spain which would meet the requirements of section
2(1)(a) of that Act.

Torture after 29 September 1989

The effect of section 134 of the Crimina Justice Act 1988 was to
make acts of officid torture, wherever they were committed and
whatever the nationdlity of the offender, an extra- territoria
offence in the United Kingdom. The section came into force two
months after the passing of the Act on 29 September 1988, and it
was not retrogpective. As from that date officid torture was an
extradition crime within the meaning of section 2(1) of the
Extradition Act 1989 because it was an extra-territorid offence
againd the law of the United Kingdom.

The generd offence of conspiracy which was introduced by section
1 of the Crimind Law Act 1977 gppliesto any offence triablein
England and Wdes: section 1(4). So a conspiracy which took place
here after 29 September 1988 to commit offences of officid
torture, wherever the torture was to be carried out and whatever
the nationdity of the dleged torturer, is an offence for which
Senator Pinochet could be tried in this country if he has no
immunity. This means that a congpiracy to torture which he entered
into in Spain after that date is an offence for which he could be
extradited to Spain, asit would be an extradition offence under
section 2(1)(a) of the Act of 1989. But, as| have sad, |

consder that the common law of England would, gpplying the rule
laid down in Somcha Liangsiriprasart v. Government of the United
States of America[1991] 1 A.C. 225, dso regard asjudticidble in



England a conspiracy to commit an offence which was trigble here
as an extra-territoria offence in pursuance of an internationa
convention, even dthough no act was done here in furtherance of
the congpiracy. This means that he could be extradited to Spain
under reference to section 2(1)(b) of the Act of 1989 on charges
of congpiracy to torture entered into anywhere which related to
periods after that date. But, as section 134 of the Act of 1988
does not have retrospective effect, he could not be extradited to
Spain for any conduct in Spain or e sawhere amounting to a
conspiracy to commit torture, wherever the torture was to be
carried out, which occurred before 29 September 1988.

The conduct which is dleged againgt Senator Pinochet under the
heading of conspiracy in charge 4 is not confined to the

alegation that he was a party to an agreement that people were to
be tortured. Included in that charge is the alegation that marny
people in various countries were murdered after being tortured in
furtherance of the conspiracy that they would be tortured and then
killed. So this charge includes charges of torture aswell as
congpiracy to torture. And it is broad enough to include the
ancillary offences of counselling, procuring, commanding, aiding

or abetting, or of being accessory before or after the fact to,

these acts of torture. 111-defined asthis chargeis, | would

regard it asincluding dlegations of torture and of conspiracy to
torture after 29 September 1988 for which, if he has no immunity,
Senator Pinochet could be extradited to Spain on the ground that,
asthey were extra-territorid offences againgt the law of the
United Kingdom, they were extradition crimes within the meaning of
section 2(1) of the Act of 1989.

What isthe effect of the qudification which | have just

mentioned, as to the date on which these alegations of torture
and conspiracy to torture first became offences for which, a the
request of Spain, Senator Pinochet could be extradited? In the
circumstances of this caseits effect isaprofound one. It isto
remove from the proceedings the entire course of such conduct in
which Senator Pinochet is said to have engaged from the moment he
embarked on the dleged conspiracy to torture in January 1972
until 29 September 1988. The only offences of torture and
conspiracy to torture which are punishable in this country as
extra-territorid offences againgt the law of the United Kingdom
within the meaning of section 2(2) of the Act of 1989 are those
offences of torture and conspiracy to torture which heis aleged
to have committed on or after 29 September 1988. But dmogt dll
the offences of torture and murder, of which there are dleged to



have been about four thousand victims, were committed during the
period of represson which was at its most intensein 1973 and

1974. The extradition request dleges that during the period from
1977 to 1990 only about 130 such offences were committed. Of that
number only three have been identified in the extradition request

as having taken place after 29 September 1988.

Of the various offences which are listed in the draft charges only
charge 30, which refersto one act of officid torturein Chile on

24 June 1989, relates exclusively to the period after 29 September
1988. Two of the charges of congpiracy to commit torture extend in
part over the period after that date. Charge 2 aleges that

Senator Pinochet committed this offence during the period from 1
August 1973 to 1 January 1990, but it does not dlege that any
acts of torture took place in furtherance of that conspiracy.

Charge 4 dlegesthat he was party to a conspiracy to commit
torture in furtherance of which acts of murder following torture
were committed in various countriesincluding Spain during the
period from 1 January 1972 to 1 January 1990. The only conduct
dleged in charges 2 and 4 for which Senator Pinochet could be
extradited to Spain isthat part of the aleged conduct which
relates to the period after 29 September 1988.

Although the alegations of congpiracy to torture in charge 2 and

of torture and conspiracy to torture in charge 4 must now be
restricted to the period from 29 September 1988 to 1 January 1990,
the fact that these dlegations remain avallable for the remainder

of the period isimportant because of the light which they cast on
the single act of torture alleged in charge 30. For reasons which

| shal explain later, | would find it very difficult to say thet

aformer head of sate of a country which isa party to the

Torture Convention has no immunity againg an dlegation of

torture committed in the course of governmenta acts which related
only to oneisolated instance of aleged torture. But that is not

the case which the Spanish judicid authorities are dleging

againg Senator Pinochet. Even when reduced to the period from 29
September 1988 until he left office as head of sate, which the
provisons for specidity protection in section 6(4) of the

Extradition Act 1989 would ensure was the only period in repect
of which the Spanish judicia authorities would be entitled to

bring charges againg him if he were to be extradited, the

dlegation isthat he was a party to the use of tortureas a

systematic attack on dl those who opposed or who might oppose his
governmen.



The extradition request ates that between August 1977, when the
Nationd Intelligence Directorate (DINA) was dissolved and
replaced by the Nationd Intelligence Bureau (CNI), the

Directorate of Communications of the Militarised Police (DICOMCAR)
and the Avenging Martyrs Commando (COVERMA), whileengaged in a
policy of repression acting on orders emanating from Augusto
Pinochet, systematicaly performed torture on detainees (Bound
Record, val. 2, pp. 314-315). Among the methods which are said to
have been used was the gpplication of dectricity to sendtive

parts of the body, and it is aleged that the torture sometimes

led to the victim's death. Charge 30 dleges that the victim died

after having been tortured by inflicting eectric shock. The two
victims of an incident in October 1988, which is mentioned in the
extradition request but is not the subject of a separate count in
theligt of draft charges, are said to have shown sgns of the
gpplication of eectricity after autopsy. It appearsthat the

evidence has reveded only these three instances after 29

September 1988 when acts of officia torture were perpetrated in
pursuance of this policy. Even so, this does not affect the true

nature and quality of those acts. The significance of charges 2

and 4 may be sad to liein the fact that they show that a policy

of systematic torture was being pursued when those acts were
perpetrated.

| must emphasisethat it is not our function to consder whether

or not the evidence judtifies this inference, and | am not to be
taken as saying that it does. But it is plain that the information
which isbefore us is capable of supporting the inference that the
acts of torture which are dleged during the rdevant period were
of that character. | do not think that it would be right to

gpproach the question of immunity on abasswhich ignoresthe
fact that this point is at least open to argument. So | consider

that the ¥K ¥, ¥Kargument that Senator Pinochet has no immunity for
this reduced period is one which can properly be examined in the
light of developments in cusomary internationd law regarding the
use of widespread or systematic torture as an insrument of state

policy.
Charges which are rdevant to the question of immunity

The result of thisandyssisthat the only chargeswhich dlege
extradition crimes for which Senator Pinochet could be extradited
to Spain if he has no immunity are: (1) those charges of
conspiracy to torture in charge 2, of torture and conspiracy to
torture in charge 4 and of torture in charge 30 which,



irrespective of where the conduct occurred, became

extra-territorid offences as from 29 September 1988 under section
134 of the Crimind Justice Act 1988 and under the common law as
to extraterritoria congpiracies; (2) the conspiracy in Spain to
murder in Spain which isdleged in charge 9; (3) such
conspiracies in Spain to commit murder in Spain and such
conspiraciesin Spain prior to 29 September 1988 to commit acts of
torture in Spain, as can be shown to form part of the alegations

in charge 4.

So far asthe law of the United Kingdom is concerned, the only
country where Senator Pinochet could be put on trid for the full
range of the offences which have been aleged againgt him by the
Spanish judicid authoritiesis Chile.

State immunity

Section 20(1)(a) of the State Immunity Act 1978 providesthat the
Diplomatic Privileges Act 1964 applies, subject to "any necessary
modifications’, to ahead of Sate asit gppliesto the head of a
diplomatic misson. The generdity of this provisonis qudified

by section 20(5), which redtricts the immunity of the head of
datein regard to civil proceedingsin the same way as Part | of
the Act does for diplomats. Thisreflects the fact that section 14
already provides that heads of state are subject to the
redrictionsin Part |. But there is nothing in section 20 to

indicate that the immunity from crimind proceedings which Artide
31.1 of the Vienna Convention as applied by the Act of 1964 gives
to diplomatsis restricted in any way for heads of state. Section
23(3), which provides that the provisons of Parts| and 11 of the
Act do not operate retrospectively, makes no mention of Part I11.

| infer from this thet it was not thought that Part 111 would give

rise to the suggestion that it might operate in this way.

It s;semsto meto be clear therefore that what section 20(1) did
was to give satutory force in the United Kingdom to customary
internationd law as to the immunity which heads of gate, and
former heads of date in particular, enjoy from proceedingsin
foreign national courts. Marcos and Marcosv. Federd Department
of Police [1990] 102 I.L.R 198, 203 supportsthisview, asit was
held in that case that the Article 39.2 immunity was available

under customary international law to the former head of state of
the Republic of the Philippines.

The question then isto what extent does the immunity which



Article 39.2 givesto former diplomats have to be modified inits
gpplication to former heads of sate? The last sentence of Article
39.2 deds with the pogition after the functions of the diplomat
have come to an end. It provides that "with respect to acts
performed by such person in the exercise of hisfunctionsasa
member of the misson, immunity shal continue to subss.” Itis
clear that this provison is deding with the resdud immunity of
the former diplomat ratione materiae, and not with the immunity
ratione personae which he enjoys when 4ill serving as adiplomat.
Inits gpplication to aformer head of Sate this provision raises
two further questions: (1) doesit include functions which the

head of state performed outside the receiving state from whose
jurisdiction he damsimmunity, and (2) does it include acts of

the kind dleged in this case - which Mr. Alun Jones Q.C. accepts
were not private acts but were acts done in the exercise of the
date's authority?

Asto the firgt of these two further questions, it is plain that

the functions of the head of state will vary from dtate to Sate
according to the acts which he is expected or required to perform
under the condtitution of that state. In some countries which
adhere to the traditions of congtitutional monarchy these will be
confined largely to ceremonid or symboalic acts which do not
involve any executive responsbility. In others the head of dtate

is head of the executive, with dl the resources of the state at

his command to do with as he thinks fit within the sphere of

action which the condtitution has given to him. | have not found
anything in customary internationa law which would require usto
confine the expression "his functions' to the lowest common
denominator. In my opinion the functions of the head of date are
those which his own state enables or requires him to performin
the exercise of government. He performs these functions wherever
heisfor the time being as well aswithin hisown date. These

may include ingtructing or authorising acts to be done by those
under his command a home or aroad in the interests of Sate
security. It would not be right therefore to confine the immunity
under Article 39.2 to acts done in the receiving state. | would

not regard this as a "necessary modification” which has to be made
to it under section 20(1) of the Act of 1978.

Asto the second of those questions, | condder that the answer to
itiswdl sdttled in cusomary internationd law. Thetest is
whether they were private acts on the one hand or governmenta
acts done in the exercise of his authority as head of Sate on the
other. It iswhether the act was done to promote the state's



interests - whether it was done for his own benefit or

gratification or was done for the state: United States v. Noriega
(1990) 746 F.Supp. 1506, 1519-1521. Sir Arthur Watts Q.C. in his
Hague Lectures, The Lega Pogtion in Internationa Law of Heads
of States, Heads of Governments and Foreign Ministers (1994-111)
247 Recueil des cours, p. 56, said : "The critica test would seem
to be whether the conduct was engaged in under colour of or in
ostensible exercise of the head of sate's public authority.” The
sovereign or governmenta acts of one state are not matters upon
which the courts of other stateswill adjudicate: | Congresso del
Partido [1983] A.C. 244, 262C per Lord Wilberforce. The fact that
acts done for the state have involved conduct which is crimind
does not remove the immunity. Indeed the whole purpose of the
resdua immunity retione materiae isto protect the former head

of date againgt alegations of such conduct after he has lft

office. A head of state needs to be free to promote his own

date's interests during the entire period when heisin office
without being subjected to the prospect of detention, arrest or
embarrassment in the foreign lega system of the receiving date:
see United States v. Noriega, p. 1519; Lafontant v. Aristide
(1994) 844 F.Supp. 128, 132. The conduct does not have to be
lawful to atract the immunity.

It may be said that it is not one of the functions of a head of

date to commit acts which are crimind according to the laws and
condtitution of his own state or which cusomary internationd law
regards as crimind. But | consider that this gpproach to the

question is unsound in principle. The principle of immunity

ratione materiae protects al acts which the head of State has
performed in the exercise of the functions of government. The
purpose for which they were performed protects these acts from any
further analysis. There are only two exceptions to this approach
which customary internationd law has recognised. The first

relates to criminal acts which the head of state did under the

colour of hisauthority as head of state but which were in redlity

for his own pleasure or benefit. The examples which Lord Steyn
gave[1998] 3 W.L.R. 1456, 1506B-C of the head of state who kills
his gardener in afit of rage or who orders victimsto be tortured

S0 that he may observe them in agony seem to me plainly to fall

into this category and, for this reason, to lie outside the scope

of theimmunity. The second reates to acts the prohibition of

which has acquired the status under internationd law of jus

cogens. This compes dl gatesto refrain from such conduct under
any circumgtances and imposes an obligation erga omnes to punish
such conduct. As Sir Arthur Watts Q.C. said in his Hague Lectures,



page 89, note 198, in respect of conduct congtituting an
internetiond crime, such aswar crimes, specid congderations

apply.

But even in thefidd of such high crimes as have achieved the
datus of jus cogens under customary internationd law thereisas
yet no genera agreement that they are outside the immunity to
which former heads of date are entitled from the jurisdiction of
foreign nationd courts. Thereis plenty of source materid to
show that war crimes and crimes against humanity have been
separated out from the generdity of conduct which customary
internationa law has come to regard as crimina. These

devel opments were described by Lord Synn of Hadley [1998] 3
W.L.R. 1456, 1474D-H and | respectfully agree with his andyss.
Ashesaid, a p. 1474H, except in regard to crimes in particular
gtuaions where internationa tribunas have been set up to ded
with them and it is part of the arrangement that heads of date
should not have any immunity, there is no generd recognition thet
there has been aloss of immunity from the jurisdiction of foregn
nationd courts. Thisled him to sum the maiter up in thisway a

p. 1475B-E:

"So it is necessary to consder what is needed, in the
absence of agenerd internationa convention defining or
cutting down heed of state immunity, to define or limit the
former head of state immunity in particular cases. In my
opinion it is necessary to find provison in an internationa
convention to which the state asserting, and the state being
asked to refuse, the immunity of aformer head of state for
an offidd act is a party; the convention must clearly
define a crime againg internaiond law and require or
empower a State to prevent or prosecute the crime, whether or
not committed in its jurisdiction and whether or not
committed by one of its nationds; it must make it clear that
anationd court hasjurisdiction to try acrime dleged
againg aformer head of dtate, or that having been a head of
date is no defence and that expresdy or impliedly the
immunity is not to gpply so asto bar proceedings againgt
him. The convention must be given the force of law in the
nationa courts of the state; in adudist country like the
United Kingdom that means by legidation, so that with the
necessary procedures and machinery the crime may be
prosecuted there in accordance with the proceduresto be
found in the convention.”



That is the background againgt which | now turn to the Torture
Convention. As dl the requirements which Lord Slynn laid out in
the passage a p. 1475B-E save one are met by it, when read with
the provisons of sections 134 and 135 of the Criminal Justice Act
1988 which gave the force of law to the Convention in this
country, | need dedl only with the one issue which remains. Did it
make it clear that aformer head of state has no immunity in the
courts of a tate which has jurisdiction to try the crime?

The Torture Convention and Lass of Immunity

The Torture Convention is an internationd instrument. As such, it
must be construed in accordance with customary internationd law
and againg the background of the subsisting resdua former head
of gate immunity. Article 32.2 of the Vienna Convention, which
forms part of the provisonsin the Diplomatic Privileges Act 1964
which are extended to heads of state by section 20(1) of the
Sovereign Immunity Act 1978, subject to "any necessary
modifications', states that waiver of the immunity accorded to
diplomats "must dways be express’. No modification of that
provison is needed to enable it to apply to heads of sate in the
event of it being decided that there should be awaiver of their
immunity. The Torture Convention does not contain any provison
which deds expresdy with the question whether heads of Sate or
former heads of Sate are or are not to have immunity from
dlegationsthat they have committed torture.

But there remains the question whether the effect of the Torture
Convention was to remove the immunity by necessary implication.
Although Article 32.2 says that any waiver must be express, we are
required nevertheless to consder whether the effect of the
Convention was necessarily to remove the immunity. Thisisan
exacting test. Section 1605(a)(1) of the United States Federal
Sovereignty Immunity Act provides for an implied waiver, but this
section has been narrowly construed: Siderman de Blake v. Republic
of Argentina (1992) 965 F.2d 699, p. 720; Princz v. Federa
Republic of Germany (1994) 26 F.3d 1166, p. 1174; Argentine
Republic v. Amerada Hess Shipping Corporation (1989) 109 S.Ct.
683, p. 693. In internationd law the need for darity inthis

matter is obvious. The generd rule is that internationd treeties
should, so far as possible, be congtrued uniformly by the nationd
courts of al states.

The preamble to the Torture Convention explains its purpose. After
referring to Article 5 of the Universd Declaration of Human



Rights which provides that no one shdl be subjected to torture or
other crue, inhuman or degrading treatment and to the United
Nations Declaration of 9 December 1975 regarding torture and other
crue, inhuman or degrading trestment or punishment, it Sates
that it was desired "to make more effective the struggle against
torture and other crudl, inhuman or degrading trestment or
punishment throughout the world". There then followsin Article 1
adefinition of the term "torture” for the purposes of the
Convention. It is expressed in the widest possble terms. It means
"any act by which severe pain or suffering, whether physical or
mentd, isintentiondly inflicted” for such purposes as obtaining
information or a confession, punishment, intimidation or coercion
or for any reason based on discrimination of any kind. It is
confined however to officid torture by its concluding words,
which require such pain or suffering to have been "inflicted by or
at the ingtigation of or with the consent or acquiescence of a
public officid or other person acting in an officia capacity”.

This definition is so broadly framed as to suggest on the one hand
that heads of state must have been contemplated by its concluding
words, but to raise the question on the other hand whether it was
aso contemplated that they would by necessary implication be
deprived of their immunity. The words "public officid” might be
thought to refer to someone of lower rank than the head of State.
Other internationd instruments suggest that where the intention
isto include persons such as the head of state or diplomats they
are mentioned expresdy in the ingrument: see Article 27 of the
Rome Statute of the Internationd Crimind Court which was adopted
on 17 July 1998. But a head of state who resorted to conduct of
the kind described in the exercise of hisfunction would clearly
be "acting in an officid capacity”. It would also be a strange
result if the provisons of the Convention could not be applied to
heads of state who, because they themsdlves inflicted torture or
had ingtigated the carrying out of acts of torture by their
officids, were the persons primarily responsible for the
perpetration of these acts.

Y et the ideathat the framing of the definition in these termsin

itsdf was sufficient to remove the immunity from prosecution for
al acts of tortureis dso not without difficulty. The jus cogens
character of the immunity enjoyed by serving heads of Sate
ratione personae suggests that, on any view, that immunity was not
intended to be affected by the Convention. But once one immunity
is conceded it becomes harder, in the absence of an express



provison, to justify the removd of the other immunities. It may

aso be noted that Burgers and Dandlius, in their Handbook on the
Convention againg Torture and Other Crud, Inhuman or Degrading
Trestment or Punishment, at p. 131, make this comment on Article
5.1 of the Convention, which sets out the measures which each
date party is required to take to establish itsjurisdiction over

the offences of torture which it isrequired by Article 4 to make
punishable under its own crimind law:

"Thismeans, firg of al, that the gate shal have
jurisdiction over the offence when it has been committed in
its territory. Under internationd or nationd law, there may
be certain limited exceptionsto thisrule, eg. in regard to
foreign diplomats, foreign troops, parliament members or
other categories benefiting from specid immunities, and such
immunities may be accepted insofar as they apply to crimind
actsin generd and are not unduly extensive."

These observations, athough of undoubted weight as Jan Herman
Burgers of the Netherlands was a Chairmar/Rapporteur to the
Convention, may be thought to be so cryptic as to defy close
andysis. But two points are worth making about them. Thefirg is
that they recognise that the provisons of the Convention are not
inconsstent with at least some of the immunities in customary
internationd law. The second isthat they make no mention of any
exception which woud deprive heads of state or former heads of
date of their customary internationd law immunities. The absence
of any reference to this matter suggests that the framers of the
Convention did not consider it. The Reports of the Working Group
on the Draft Convention to the Economic and Socia Council of the
Commission on Human Rights show that many meetings were hdd to
complete itswork. These extended over severd years, and many
issues were raised and discussed before the various delegations
were content with itsterms. If the issue of head of sate and

former head of state immunity was discussed at any of these
mesetings, it would without doubt have been mentioned in the
reports. The issue would have been recognised as an important one
on which the delegations would have to take ingtructions from

thelr respective governments. But there isno sgn of thisin any

of the reports which have been shown to us.

The absence of any discussion of theissueis not surprising, once

it is gppreciated that the purpose of the Convention was to put in
place aswiddy as possible the machinery which was needed to make
the struggle againg torture more effective throughout the world.
There was clearly much to be done, as the severd years of



discusson amply demongtrate. According to Burgers and Dandlius,
p. 1, the principa am wasto strengthen the exigting position by
anumber of supportive measures. A bass had to be laid down for
legidation to be enacted by the contracting states. An agreed
definition of torture, including menta torture, had to be arrived

a for the adoption by sates into their own crimina law.
Provisions had to be agreed for the taking of extra-territorid
jurisdiction to ded with these offences and for the extradition

of offenders to states which were seeking to prosecute them. As
many dates do not extradite their own citizens and the Convention
does not oblige states to extradite, they had to undertake to take
such measures as might be necessary to establish jurisdiction over
these offences in cases where the aleged offender was present
within their territory but was not to be extradited. For many, if

not al, states these arrangements were innovations upon their
domestic law. Waiver of immunities was not mentioned. But, as

Y oram Dingein, Diplomatic Immunity from Jurisdiction Retione
Materiae (1966) International and Comparative Law Quarterly, 76,
80 had dready pointed out, it would be entirdly meaninglessto
waive the immunity unlessloca courts were able, asa
conseguence, to try the offender.

These consderations suggest strongly that it would be wrong to
regard the Torture Convention as having by necessary implication
removed the immunity ratione materiae from former heads of Sate
in regard to every act of torture of any kind which might be

dleged agang him fdling within the scope of Article 1. In
Siderman de Blake v. Republic of Argentina (1992) 965 F.2d 699,
714-717 it was held that the dleged acts of officid torture,

which were committed in 1976 before the making of the Torture
Convention, violated internationd law under which the prohibition
of officid torture had acquired the status of jus cogens. Crue

acts had been perpetrated over a period of seven days by men
acting under the direction of the military governor. Argentinawas
being ruled by an anti-semitic military junta, and epithets were

used by those who tortured him which indicated that Jose Siderman
was being tortured because of his Jewish faith. But the definition
inArticle 1 is so wide that any act of officid torture, so long
asitinvolved "severe' pain or suffering, would be covered by it.

As Burgers and Dandius point out at p. 122, athough the
definition of torture in Article 1 may give the impression of

being avery precise and detalled one, the concept of "severe pain
and suffering” isin fact rather a vague concept, on the

goplication of which to a specific case there may be very



different views. Thereis no requirement thet it should have been
perpetrated on such a scale as to congtitute an international
crimein the sense described by Sir Arthur Wattsin his Hague
Lectures at p. 82, that isto say acrime which offends againgt

the public order of the internationa community. A single act of
torture by an officid againg anationd of his state within thet
gtate's borders will do. The risks to which former heads of state
would be exposed on leaving office of being detained in foreign
gtates upon an dlegation that they had acquiesced in an act of
officid torture would have been so obvious to governments that it
is hard to bdlieve that they would ever have agreed to this.
Moreover, even if your Lordships were to hold that thiswas its
effect, there are good reasons for doubting whether the courts of
other states would take the same view. An express provison would
have removed this uncertainty.

Nevertheess there remains the question whether the immunity can
survive Chile's agreement to the Torture Convention if the torture
which isdleged was of such akind or on such ascdeasto
amount to an internationa crime. Sir Arthur Wattsin his Hague
Lectures, p. 82 sates that the idea that individuas who commit
internationa crimes are internationaly accountable for them has
now become an accepted part of internationd law. The
international agreements to which states have been griving in
order to ded with this problem in internationd crimind courts
have been careful to set athreshold for such crimes below which
the jurisdiction of those courts will not be avalable. The

Statute of the Internationa Tribund for the Former Yugodavia
(1993) includes torture in article 5 as one of the crimes against
humanity. In paragraph 48 of his Report to the United Naionsthe
Secretary-Generd explained that crimes againgt humanity refer to
inhuman acts of avery serious nature, such aswilful killing,

torture or rape, committed as part of awidespread or systematic
atack againg any civilian population. Similar observations

appear in paragraphs 131 to 135 of the Secretary-Generd's Report
of 9 December 1994 on the Rwanda conflict. Article 3 of the
Statute of the Internationd Tribund for Rwanda (1994) included
torture as one of the crimes againg humanity "when committed as
part of awidespread or systematic attack against any civilian
population” on nationd, politica, ethnic or other grounds.
Article 7 of the Rome Statute contains asmilar limitation to

acts of widespread or systematic torture.

The dlegations which the Spanish judicid authorities have made
againg Senator Pinochet fdl into that category. As| sought to



make clear in my analysis of the draft charges, we are not deding
in this case - even upon the redtricted basis of those charges on
which Senator Pinochet could lawfully be extradited if he hasno
immunity - with isolated acts of officid torture. We are deding

with the remnants of an dlegation that he is guilty of what would
now, without doubt, be regarded by customary internationd law as
an internationd crime. Thisis because heis sad to have been
involved in acts of torture which were committed in pursuance of a
policy to commit systematic torture within Chile and dsawhere as
an ingrument of government. On the other hand it is said thet,

for him to lose hisimmunity, it would have to be established that
there was a settled practice for crime of this nature to be so
regarded by customary internationd law at the time when they were
committed. | would find it hard to say that it has been shown that
any such settled practice had been established by 29 September
1988. But we must be careful not to atach too much importance to
this point, as the opportunity for prosecuting such crimes seidom
presents itsdlf.

Dexpite the difficulties which | have mentioned, | think that

there are sufficient Sgns that the necessary developmentsin
internationa law were in place by that date. The careful

discussion of the jus cogens and erga omnes rulesin regard to
dlegations of officid torture in Siderman de Blake v. Republic

of Argentina (1992) 26 F.2d 1166, pp. 714-718, which | regard as
persuasive on this point, shows that there was aready widespread
agreement that the prohibition againg officid torture had

achieved the status of ajus cogens norm. Articles which were
published in 1988 and 1989 are referred to at p. 717 in support of
thisview. So | think that we can teke it that that was the

position by 29 September 1988. Then thereisthe Torture
Convention of 10 December 1984. Having secured a sufficient number
of dgnatories, it entered into force on 26 June 1987. Inmy
opinion, once the machinery which it provides was put in place to
enable jurisdiction over such crimes to be exercised in the courts
of aforeign state, it was no longer open to any state which wasa
sgnatory to the Convention to invoke the immunity ratione
meateriae in the event of alegations of systematic or widespread
torture committed after that date being made in the courts of that
date againg its officials or any other person acting in an

officid capacity.

As Sir Arthur Watts, Q.C. has explained in his Hague Lectures
(1994) at p. 82, the generd principle in such casesis that of
individua responghility for internationd crimina conduct.



After areview of various generd internationd instruments

relating mainly but not exclusvely to war crimes, of which the
most recent was the International Law Commission's draft Code of
Crimes against the Peace and Security of Mankind of 1988, he
concludes at p. 84 that it can no longer be doubted that as a
matter of generd customary internationd law a head of state will
persondly be liable to be cdled to account if thereis

sufficient evidence that he authorised or perpetrated such serious
internationd crimes. A head of sateis dill protected whilein
office by the immunity retione personae, but the immunity ratione
meateriae on which he would have to rely on leaving office must be
denied to him.

| would not regard this as a case of waiver. Nor would | accept
that it was an implied term of the Torture Convention that former
heeds of Sate were to be deprived of their immunity ratione
meateriae with respect to dl acts of officid torture as defined
inaticle 1. It isjust that the obligations which were

recognised by customary internationd law in the case of such
seriousinternationd crimes by the date when Chileratified the
Convention are 0 strong as to override any objection by it on the
ground of immunity ratione meteriae to the exercise of the
jurisdiction over crimes committed after that date which the
United Kingdom had made available.

| consder that the date as from which the immunity ratione
materiae was lost was 30 October 1988, which was the date when
Chil€s rtification of the Torture Convention on 30 September
1988 took effect. Spain had dready ratified the Convention. It

did so on 21 October 1987. The Convention was ratified by the
United Kingdom on 8 December 1988 following the coming into force
of section 134 of the Crimina Justice Act 1988. On the approach
which | would take to this question the immunity ratione meteriae
was logt when Chile, having ratified the Convention to which
section 134 gave effect and which Spain had dready ratified, was
deprived of the right to object to the extra-territoriad

jurisdiction which the United Kingdom was able to assart over
these offences when the section came into force. But | am content
to accept the view of my noble and learned friend Lord Saville of
Newdigate that Senator Pinochet continued to have immunity until 8
December 1988 when the United Kingdom ratified the Convention.

Concluson

It follows that | would hold that, while Senator Pinochet has



immunity ratione materiae from prasecution for the conspiracy in
Spain to murder in Spain which isaleged in charge 9 and for such
congpiracies in Spain to murder in Spain and such conspiraciesin
Spain prior to 8 December 1988 to commit acts of torture in Spain
as could be shown to be part of the dlegationsin charge 4, he

has no immunity from prosecution for the charges of torture and of
congpiracy to torture which relate to the period after that date.
None of the other charges which are made againg him are
extradition crimes for which, even if he had no immunity, he could
be extradited. On this basis only | too would alow the apped, to
the extent necessary to permit the extradition to proceed on the
charges of torture and conspiracy to torture relating to the

period after 8 December 1988.

The profound change in the scope of the case which can now be made
for the extradition to Spain of Senator Pinochet will require the
Secretary of State to reconsder his decision to give authority to
proceed with the extradition process under section 7(4) of the
Extradition Act 1989 and, if he decides to renew that authority,
with respect to which of the alleged crimes the extradition should
be authorised. It will dso makeit necessary for the magidrate,

if renewed authority to proceed is given, to pay very careful
atention to the question whether the information whichislad
before him under section 9(8) of the Act supports the dlegation
that torture in pursuance of a conspiracy to commit systematic
torture, including the single act of torture which isaleged in
charge 30, was being committed by Senator Pinochet after 8
December 1988 when helog hisimmunity.



LORD HUTTON
My Lords,

The rehearing of this gpped has raised anumber of separate
issues which have been fully consdered in the speech of my noble
and learned friend Lord Browne-Wilkinson which | have hed the
bendfit of reading in draft. | am in agreement with his reasoning
and concluson that the definition of an "extradition crime’ in

the Extradition Act 1989 requires the conduct to be crimina under
United Kingdom law at the date of commisson. | andsoin
agreement with the analysis and conclusions of my noble and
learned friend Lord Hope of Craighead asto the dleged crimesin
respect of which Senator Pinochet could be extradited apart from
any issue of immunity. | further agree with the view of Lord
Browne-Wilkinson that Senator Pinochet is entitled to immunity in
respect of charges of murder and conspiracy to murder, but | wish
to make some observations on the issue of immunity claimed by
Senator Pinochet in respect of charges of torture and conspiracy
to torture.

Senator Pinochet ceased to be head of state of Chile on 11 March
1990, and he clams immunity as aformer head of Sae. The
digtinction between the immunity of a serving head of state and

the immunity of aformer head of Sateis discussed by Sir Arthur
Wiaits K.C.M.G., Q.C. in hismonograph, "The Legd Postionin
Internationa Law of Heads of States, Heads of Governments and
Foreign Minigers'. He states a pp. 53, 88 and 89:

"It iswell established that, put broadly, a head of Sate
enjoys awide immunity from the crimind, cvil and
adminigrative jurisdiction of other sates. This
immunity--to the extent that it exists--becomes effective
upon his assumption of office, even in respect of events
occurring earlier. . .

"A head of gatesimmunity is enjoyed in recognition of his
very specid dtatus as aholder of his state's highest office

"A former head of sateis entitled under internationd law
to none of the fadilities, immunities and privileges which
internationa law accords to heads of states in office. . .



"After hisloss of office he may be sued in rlation to his
private activities, both those taking place while he was

il head of state, aswell asthose occurring before
becoming head of state or since ceasing to be head of sate.

"A head of ga€es officid acts, performed in his public
capacity as head of sate, are however subject to different
consderations. Such acts are acts of the state rather than
the head of dtate's persond acts, and he cannot be sued for
them even after he has ceased to be head of State. The
position issmilar to that of acts performed by an
ambassador in the exercise of his functions for which
immunity continues to subss even after the ambassador's
appointment has cometo an end.”

Section 20 in Part 111 of the State Immunity Act 1978 provides
that, subject to any necessary modifications, the Diplomatic
Privileges Act 1964 shall apply to a sovereign or other head of
sate, and section 2 of the Act of 1964 provides that the Articles
of the Vienna Convention on Diplomatic Relations st out in
Schedule 1 to the Act shdl have the force of law in the United
Kingdom. The Articles set out in Schedule 1 include Articles 29,
31 and 39. Article 29 provides:

"The person of a diplomatic agent shdl beinviolable. He
shall not be liable to any form of arrest or detention.”

Article 31 provides.

"1. A diplomatic agent shdl enjoy immunity from the
crimind jurisdiction of the recalving date.”

Article 39 provides:

"1. Every person entitled to privileges and immunities shal
enjoy them from the moment he enters the territory of the
receiving state on proceedings to take up his post o, if
dreedy in itsterritory, from the moment when his
gopointment is notified to the Minigtry for Foreign Affairs
or such other ministry as may be agreed.

"2. When the functions of a person enjoying privileges and
immunities have come to an end, such privileges and



immunities shal normaly cease a the moment when he leaves
the country, or on expiry of areasonable period in which to
do S0, but shall subsist until that time, even in case of

armed conflict. However, with repect to acts performed by
such a person in the exercise of his functions as a member of
the mission, immunity shdl continue to subsist.”

One of the issues raised before your Lordships is whether section
20 of the State Immunity Act relates only to the functions carried
out by aforeign head of state when heis present within the
United Kingdom, or whether it dso gppliesto hisactionsin his
own gate or in another country. Section 20 is adifficult section
to construe, but | am of opinion that, with the necessary
modifications, the section gpplies the provisons of the
Diplomatic Privileges Act, ad therefore the Articles of the
Vienna Convention, to the actions of ahead of state in his own
country or elsewhere, so that, adopting the formulation of Lord
Nichalls of Birkenhead in the earlier hearing [1998] 3 W.L.R.
1456, 1499E, with the addition of seven words, the effect of
section 20 of the Act of 1978, section 2 of the Diplomatic
Privileges Act and of the Articles of the Vienna Convention is
that:

"aformer head of sate shal continue to enjoy immunity
from the crimind jurisdiction of the United Kingdom with
respect to acts performed by him, whether in his own country
or elsawhere, in the exercise of his functions as a head of
state.”

| consider, however, that section 20 did not change the law in
relation to the immunity from crimind jurisdiction to which a
former head of state was entitled in the United Kingdom but gave
gatutory form to the rlevant principle of internationa law

which was part of the common law.

Therefore the crucid question for decison is whether, if
committed, the acts of torture (in which term | include acts of
torture and congpiracy to commit torture) aleged againgt Senator
Pinochet were carried out by him in the performance of his
functions as head of date. | say "if committed” becauseit is not
the function of your Lordshipsin this gpped to decide whether
there is evidence to substantiate the alegations and Senator
Pinochet denies them. Y our Lordships had the advantage of very
learned and detailed submissions from counse for the parties and
the interveners and from the amicus curiae (to which submissons|



would wish to pay tribute) and numerous authorities from many
jurisdictions were cited.

It is clear that the acts of torture which Senator Finochet is
aleged to have committed were not acts carried out in his private
capacity for his persona gratification. If that had been the case
they would have been private acts and it is not disputed that
Senator Pinochet, once he had ceased to be head of state, would
not be entitled to claim immunity in repect of them. It was
submitted on his behaf that the acts of torture were carried out
for the purposes of protecting the state and advancing its
interests, as Senator Pinochet saw them, and were therefore
governmental functions and were accordingly performed as functions
of the head of gate. It was further submitted that the immunity
which Senator Pinochet claimed was the immunity of the Sate of
Chile itsdlf. In the present proceedings Chile intervened on

behdf of Senator Pinochet and in paragraph 10 of its written case
Chile submitted:

" ... theimmunity of ahead of state (or former head of
date) isan aspect of ate immunity . . . Immunity of a
head of gate in his public capacity is equated with state
immunity in internationd law . . . Actions againg
representatives of aforeign government in repect of their
governmentd or officid acts are in substance proceedings
agang the state which they represent, and the immunity is
for the benefit of the Sate.”

Moreover, it was submitted that a number of authorities
edtablished that the immunity which agate is entitled to cdlaim
in respect of the acts of its former head of state or other public
officds gpplies to acts which are unlawful and crimind.

My Lords, in consdering the authorities it is necessary to have
regard to a number of matters. Firg, it isa principle of

international law that a state may not be sued in the courts of
another state without its consent (dthough this principle is now
subject to exceptions--the exceptions in the law of the United
Kingdom being set out in the State Immunity Act 1978). Halsbury's
Laws of England 4th ed. published in 1977 vol. 18 para 1548
stated:

"An independent sovereign state may not be sued in the
English courts againgt its will and without its consent. This
immunity from the jurisdiction is derived from the rules of
internationa law, which in this respect have become part of



the law of England. It is accorded upon the grounds that the
exercise of jurisdiction would be incompatible with the

dignity and independence of any superior authority enjoyed by
every sovereign sate. The principle involved is not founded
upon any technica rules of law, but upon broad
condderations of public policy, internationd law and

comity."

Secondly, many of the authorities cited by counsel were cases
where an action in tort for damages was brought againgt a state.
Thirdly, agate is respongble for the actions of its officids

carried out in the ostensible performance of their officia
functions notwithstanding that the acts are performed in excess of
their proper functions. Oppenheim'’s International Law, Sth ed.,
states at page 545:

"In addition to the internationd respongbility which a
date clearly bearsfor the officid and authorised acts of

its adminidrative officials and members of its armed forces,
adate adso bears respongbility for internationaly

injurious acts committed by such personsin the ostensible
exercise of ther officid functions but without that Sate's
command or authorisation, or in excess of their competence
according to the interna law of the state, or in mistaken,
ill-judged or reckless execution of their officia duties. A
dae's adminigrative officials and members of its armed
forces are under its disciplinary control, and dl acts of

such persons in the gpparent exercise of their officiad
functions or invoking powers gppropriate to their officid
character are primafacie attributable to the ate. It is

not aways easy in practice to draw aclear digtinction
between unauthorised acts of officids and acts committed by
them in their private cgpacity and for which the Sate is not
directly responsible. With regard to members of armed forces
the sate will usualy be hdd responsble for ther acts if

they have been committed in the line of duty, or in the
presence of and under the orders of an officia superior.”

Fourthly, in repect of the jurisdiction of the courts of the

United Kingdom, foreign dates are now expresdy given immunity in
civil proceedings (subject to certain express exceptions) by

datute. Part | of the State Immunity Act 1978 relating to civil
proceedings providesin section 1(1):

"A dateisimmune from the jurisdiction of the courts of



the United Kingdom except as provided in the following
provisions of this part of this Act.”
But Part | of the Act has no goplication to crimind jurisdiction
and section 16(4) in Part | provides:

"This Part of this Act does not gpply to crimind
proceedings.”

In the United States of America section 1604 of the Foreign
Sovereign Immunities Act 1976 provides.

"Subject to exising international agreements to which the
United Statesis a party a the time of enactment of this Act
aforeign gate shdl be immune from the jurisdiction of the
courts of the United States and of the States except as
provided in sections 1605 to 1607 of this chapter.”

Counsd for Senator Pinochet and for Chile relied on the decision
of the Court of Apped in Al-Adsani v. Government of Kuwait (1996)
107 I.L.R. 536 where the plaintiff brought an action for damages

in tort againg the government of Kuwait claming that he had been
tortured in Kuwait by officids of that government. The Court of
Apped uphdd acdam by the government of Kuwalit thet it was
entitled to immunity. Counsd for the plaintiff submitted that the

rule of internationd law prohibiting torture is so fundamenta

that it is jus cogens which overrides dl other principles of
internationd law, induding the principle of sovereign immunity.

This submission was regjected by the Court of Appeal on the ground
that immunity was given by section 1 of the State Immunity Act
1978 and that the immunity was not subject to an overriding
qudification in respect of torture or other acts contrary to
internationa law which did not fal within one of the express
exceptions contained in the succeeding sections of the Act. Ward
L.J. stated at p. 549:

"Unfortunately, the Act isas plain as plain can be. A
foreign state enjoys no immunity for acts causing persond
injury committed in the United Kingdom and if thet is
expresdy provided for the concluson isimpossible to escape
that state immunity is afforded in respect of acts of torture
committed outsde this jurisdiction.”

A smilar decison was given by the United States Court of
Appeds, Ninth Circuit, in Siderman de Blake v. Republic of
Argentina (1992) 965 F.2d 699 where an Argentine family brought an



action for damagesin tort againg Argentinaand one of its
provinces for acts of torture by military officids. Argentina
clamed that it was entitled to immunity under the Foreign
Sovereign Immunities Act and the Court of Appedls, with
reluctance, upheld this clam. The argument advanced on behaf of
the plaintiffs was amilar to that advanced in the Al-Adsani case,
but the court ruled that it was obliged to regject it because of

the express provisons of the Foreign Sovereign Immunities Act,
sating at p. 718:

"The Sidermans argue that Snce sovereign immunity itsdf is
aprinciple of internationd law, it istrumped by jus

cogens. In short, they argue that when a state violates jus
cogens, the doak of immunity provided by internationd law
fdls away, leaving the state amenable to suit.

"Asaméter of internationa law, the Sdermans argument
carries much force.

"Unfortunately, we do not write on a clean date. We ded

not only with cusomary internationd law, but with an
affirmative Act of Congress, the FSIA. We must interpret the
FSIA through the prism of Amerada Hess. Nothing in the text
or legidative higory of the FSIA explicitly addressesthe

effect violaions of jus cogens might have on the FSIA's

cloak of immunity. Argentina contends that the Supreme
Court's statement in Amerada Hess that the FSIA grants
immunity 'in those cases involving dleged violations of
internationa law that do not come within one of the FSIA's
exceptions, 488 U.S. at 436, 109 S.Ct. at 688, precludesthe
Sidermans reliance on jus cogensin this case. Clearly, the
FSIA does not specifically provide for an exception to
sovereign immunity based on jus cogens. In Amerada Hess, the
court had no occasion to consider acts of torture or other
violations of the peremptory norms of internationd law, and
such violations admittedly differ in kind from transgressions

of jus digoogtivum, the norms derived from internationd
agreements or cusomary internationa law with which the
Amerada Hess court dealt. However, the court was so emphatic
in its pronouncement ‘that immunity is granted in those cases
involving dleged violations of internationd law that do not
come within one of the FSIA's exceptions,” Amerada Hess, 488
U.S. at 436, 109 S. Ct. at 688, and so specificinits



formulation and method of approach, id. at 439, 109 S.Ct. at
690 ('Having determined that the FSIA providesthe sole basis
for obtaining jurisdiction over aforeign sate in federd

court, we turn to whether any of the exceptions enumerated in
the Act apply her€)), we conclude thet if violations of jus
cogens committed outside the United States are to be
exceptions to immunity, Congress must make them so. The fact
that there has been a violation of jus cogens does not confer
jurisdiction under the FSIA."

It has also been decided that where an action for damagesin tort
is brought againg officids of aforeign sate for actions

carried out by them in ostensible exercise of their governmenta
functions, they can clam gate immunity, notwithstanding that
ther actionswereillegd. The date itsdf, if sued directly for
damages in respect of their actions would be entitled to immunity
and thisimmunity would be impaired if damages were awarded
againg the officids and then the state was obliged to indemnify
them. In Jaffe v. Miller [1993] |.L.R. 446, government officids
were sued in tort for laying false crimina charges and for
congpiracy for kidnap, and it was held that they were entitled to
clam immunity. Finlayson JA., ddivering the judgment of the
Ontario Court of Appedl, stated at pp. 458-459:

"l as0 agree with the reasoning on this issue put forward

by counsd for the respondents. Counsdl submitted that to
confer immunity on agovernment department of aforeign date
but to deny immunity to the functionaries, who in the course
of their duties performed the acts, would render the State
Immunity Act ineffective. To avoid having its action
dismissed on the ground of gate immunity, a plaintiff would
have only to sue the functionaries who performed the acts. In
the event that the plaintiff recovered judgment, the foreign
gate would have to respond to it by indemnifying its
functionaries, thus, through thisindirect route, losing the
immunity conferred on it by the Act. Counsel submitted that
when functionaries are acting within the scope of thelr

officia duties, asin the present case, they come within the
definition of 'foreign date.”

In my opinion these authorities and Smilar authorities relating

to clamsfor damages in tort againg states and government
officids do not support the clam of Senator Pinochet to immunity
from crimind proceedings in the United Kingdom because the
immunity given by Part | of the State Immunity Act 1978 does not



aoply to criminal proceedings.

Counse for Senator Pinochet and for Chile further submitted that
under the rules of internationd law courts recognise the immunity

of aformer head of statein respect of criminal acts committed by
him in the purported exercise of governmentd authority. In Marcos
and Marcos v. Federal Department of Police (1989) 102 1.L.R. 198
the United States indtituted crimind proceedings against

Ferdinard Marcos, the former Presdent of the Philippines, and his
wife, who had been a Minigter in the Philippine Government. They
were accused of having abused their positions to acquire for
themsalves public funds and works of art. The United States
authorities sought legd assstance from the Swiss authorities to
obtain banking and other documentsin order to clarify the nature
of certain transactions which were the subject of investigation.

Mr. Marcos and his wife clamed immunity as the former leaders of
aforeign gate. Inits judgment the Swiss federd tribunal stated

at p. 203:

"The immunity in relaion to ther functions which the
gppellants enjoyed therefore subssted for those crimind

acts which were dlegedly committed while they were il
exerciang ther powersin the Republic of the Philippines.
The proceedings brought against them before the United States
courts could therefore only be pursued pursuant to an express
waiver by the State of the Philippines of the immunity which
public international law grants them not as a persond
advantage but for the benefit of the State over which they
ruled.”

The tribund then held that the immunity could not be claimed by

Mr. & Mrs Marcos in Switzerland because there had been an express
waiver by the State of the Philippines. However | would observe

that in that case Mr. and Mrs Marcos were not accused of violating
aruleof internationd law which had achieved the status of jus

cogens.

Counsd aso relied on the decision of the Federd Condtitutiond

Court of the Federd Republic of Germany In re Former Syrian
Ambassador to the German Democratic Republic (unreported) 10 June
1997. In that case the former Syrian ambassador to the German
Democratic Republic was dleged to have failed to prevent a

terrorist group from removing a bag of explosves from the Syrian
Embassy, and afew hours later the explosives were used in an

attack which left one person dead and more than 20 persons



serioudy injured. Following German unification and the demise of
the German Democratic Republic in 1990 a Didtrict Court in Berlin
issued an arrest warrant againgt the former ambassador for
complicity in murder and the causing of an exploson. The
Provincia Court quashed the warrant but the Court of Apped
overruled the decison of the Provincia Court and restored the
vdidity of the warrant, holding that " The complainant was held to
have contributed to the attack by omission. He had done nothing to
prevent the explosives stored at the embassy building from being
removed.” The former ambassador then lodged a congtitutional
complaint daiming that he was entitled to diplomatic immunity.

The Condtitutiona Court regjected the complaint and held that the
obligation limited to the former German Democratic Republic to
recognise the continuing immunity of the complainant, according to
Article 39(2) of the Vienna Convention, was not transferred to the
Federad Republic of Germany by the internationd law of Sate
successon.

Counsd for Senator Pinochet and for Chile relied on the following
passage in the judgment of the condtitutional court:

"For the categorization as an officid act, it isirrdevant
whether the conduct is legd according to the lega order of
the Federad Republic of Germany (see above B.11.2.8)bb)) and
whether it fulfilled diplomatic functions in the sense of
Article 3 of the VCDR (see d <0 the position taken by the
[Swiss] Federa Politica Department on 12 May [82] 1961,
Schwei zerisches Jahrbuch f3r internationles Recht (SJIR) 21
[1964] p. 171; however, a different position was taken by the
Federa Political Department on 31 January 1979, reproduced
in SJR 36 (1980), p. 210 at 211 f.). The commission of
crimind acts does not Smply concern the functions of the
misson. If acrimind act was never congdered as officid,
there would be no substance to continuing immunity.

"In addition, there is no rdlevant cusomary internationd
law exception from diplomatic immunity here (see Preamble to
the VCDR, 5th paragraph) . . . .

"Diplomatic immunity from crimind prosecution besicdly
knows no exception for particularly serious violations of
law. The diplomat can in such Stuations only be declared
persona non grata.”



However, two further parts of the judgment are to be noted. Firs,
it appears that the explodves were |ft in the embassy when the
ambassador was absent, and his involvement began after the
explosives had been left in the embassy. The report Sates:

"The investigation conducted by the Public Prosecutor's
Office concluded that the bombing attack was planned and
carried out by aterrorist group. The complainant's sending
date had, in atdegram, ingtructed its embassy in East
Berlin to provide every possible assstance to the group. In
the middle of August 1983 amember of the terrorist group
gppeared in the embassy while the complainant was absent and
requested permission from the then third secretary to depost
abag in the embassy. In view of the telegram, which was
known to him, the third secretary granted that permission.

"L ater, the member of the terrorist group returned to the
embassy and asked the third secretary to transport the bag to
West Berlin for himin an embassy car. At the sametime, he
reveded that there were explosivesin the bag. The third
secretary informed the complainant of the request. The
complainant first ordered the third secretary to bring him
the telegram, in order to read through the text carefully
once again, and then decided that the third secretary could
refuse to provide the transportation. After the third
secretary had returned and informed the terrorist of this,
theterrorist took the bag, |eft the embassy and conveyed the
explosive in an unknown manner towards West Berlin.”

It appears that these facts were taken into account by the
congtitutional court when it stated:

"The complainant acted in the exercise of his officid
functions as amember of the misson, within the meaning of
Article 39(2)(2) of the VCDR, because heis charged with an
omission that lay within the sphere of his responsibility as
ambassador, and which isto that extent attributable to the
sending Sate.

"The complainant was charged with having done nothing to
prevent the return of the explosive. The Court of Apped



derived the relevant obligation of conduct out of the

officia respongbility of the complainant, as leader of the
mission, for objects left in the embassy. After the explosive
was |eft in the embassy and therefore in the complainant's
sphere of control and respongibility, he was obligated,

within the framework of his officia duties, to decide how

the explosive would then be dedlt with. The complainant made
such adecision, apparently on the basis of the telegraphed
ingruction from his sending state, S0 that private interests
are not discernible (on the classification of activities on

the bads of ingructions see the Bingham Case in McNair,
International Law Opinions, Vol. 1, 1956, p. 196 at 197;
Denza, Diplomatic Law, 1976, p. 249 f.; SAmon Manud de
Droit Diplomatique, 1994, p. 458 ff.). Ingtead, the
complanant responded to the third secretary directly, in his
position as the superior officid, and, according to the view

of the Court of Apped, sought the best solution for the

embassy.”

In addition the congtitutional court stated that the rules of
diplomatic law condtitute a sdf-contained regime and drew a
digtinction between the immunity of a diplomet and the immunity of
ahead of gate or governmentd official and stated:

"Article 7 of the Charter of the Internationd Military

Tribunal of Nuremberg (UNTS. Val. 82, p. 279) [7] and
following it Article 7(2) of the Statute of the Internationd
Crimind Tribund for Yugodavia (ILM 32 (1993), p. 1192), as
well as Article 6(2) of the Statute for the International

Criminal Tribunal for Rwanda (ILM 33 (1994), p. 1602) date
that the officid podtion of an accused, whether as aleader

of adate or as aresponsble officid in a Government
department, does not serve to free him from responsbility or
mitigate punishment. Exemptions from immunity for cases of
war criminds, violations of internationd law and offences
againg jus cogens under internationa law have been

discussed as developments of thisrule. . . .However, asthe
wording of Article 7 of the Charter of the Internationa
Military Tribuna of Nuremberg makes clear, these exceptions
are relevant only to the gpplicable law of state organs that
flows directly fromit, in particular for members of the
Government, and not to diplomatic immunity.

"State immunity and diplomatic immunity represent two
different ingtitutions of internationd law, each with thar



own rules, o that no inference can be drawn from any
redtrictions in one sphere asto possble effectsin the
other."

Therefore | consder that the passage in the judgment relied on by
counsel does not give support to the argument that acts of

torture, dthough crimind, can be regarded as functions of a head
of state.

In 1946 the Generd Assembly of the United Nations affirmed: "The
principles of internationd law recognised by the Charter of the
Nuremberg Tribund and the judgment of the Tribund™ and gave the
following directive to its Internationd Law Commission:

"This Committee on the codification of internationd law
established by the resolution of the Generd Assembly of 11
December 1946, to treat as amatter of primary importance
plans for the formulation, in the context of a genera
codification of offences against the peace and security of
mankind, or of an internationd crimina code, of the
principles recognised in the Charter of the Nuremberg
Tribund and in the judgment of the Tribund.”

Pursuant to this directive the 1950 Report of the Internationa
Law Commission to the Generd Assembly set out the following
principle followed by the commentary contained in paragraph 103:

"The fact that a person who committed an act which
congtitutes a crime under internationa law acted as head of
date or responsible Government officia does not relieve him
from respongbility under internationd law.

"103. Thisprinciple is based on article 7 of the Charter of
the N3rnberg Tribund. According to the Charter and the
judgment, the fact that an individua acted as head of Sate
or regponsible government officia did not relieve him from
internationa responghility. The principle of internationa
law which, under certain circumstances, protects the
representatives of a sat€',said the Tribund, ‘cannot be
applied to acts which are condemned as crimina by
international law. The authors of these acts cannot shelter
themsdlves behind their officid podtion in order to be
freed from punishment . . . .' The sameideawas dso
expressed in the following passage of the findings. 'He who
violates the laws of war cannot obtain immunity while acting



in pursuance of the authority of the sateif the daein
authorising action moves outside its competence under
internationa law."

The 1954 Internationa Law Commission draft code of offences
againg the peace and security of mankind provided in Article I11:

"The fact that a person acted as head of State or as
responsible Government officid does not relieve him of
respongbility for committing any of the offences defined in
the code.”

The Statute of the Internationd Tribund for the former

Y ugodavia established by the Security Council of the United
Nationsin 1993 for the prosecution of persons responsible for
serious violations of internationa humanitarian law committed in
the territory of the former Yugodavia snce 1991 provided in
Article 7 paragraph 2:

"The officia postion of any accused person, whether as
head of state or Government or as a respons ble Government
officid, shdl not relieve such person of crimind

respongbility nor mitigate punishment.”

The Statute of the Internationa Tribund for Rwanda established
by the Security Council of the United Nationsin 1994 for the
prosecution of persons responsble for genocide and other serious
violations of international humanitarian law committed in the
territory of Rwandain 1994 provided in Article 6 paragraph 2:

"The officid pogtion of any accused person, whether as
head of state or Government or as a respons ble Government
officd shdl not relieve such person of crimind

responghility nor mitigete punishment.”

The 1996 draft code of the International Law Commission of Crimes
againg the Peace and Security of Mankind provided in Article 7:

"The officid podtion of an individud who commitsacrime
againg the peace and security of mankind, even if he acted
as head of gtate of Government, does not relieve him of
crimind respongbility or mitigete punishment.”

In July 1998 in Rome the United Nations Diplomatic Conference of
Penipotentiaries on the Establishment of an Internationa



Criminad Court adopted the Statute of the Internationd Crimind
Court. The Preamble to the Statute states (inter dia):
"Mindful that during this century millions of children,
women and men have been victims of unimaginable atrocities
that deeply shock the conscience of humeanity,

"Recognizing that such grave crimes threaten the peace,
security and well-being of the world,

"Affirming that the most serious crimes of concern to the
internationa community as awhole must not go unpunished and
that their effective prosecution must be ensured by taking
measures a the nationd level and by enhancing internationd
cooperation,

"Determined to put an end to impunity for the perpetrators
of these crimes and thus to contribute to the prevention of
such crimes,

"Determined to these ends and for the sake of present and
future generaions, to establish an independent permanent
International Crimina Court in reaionship with the United
Nations system, with jurisdiction over the most serious
crimes of concern to the international community asawhole.

"Emphasising that the Internationa Crimina Court
established under this Statute shdl be complementary to
nationa crimind jurisdictions.

"Resolved to guarantee lasting respect for the enforcement
of internationd judtice,

"Have agreed as follows™"

Article 5 of the Statute provides that jurisdiction of the court

shdl be limited to the most serious crimes of concern to the
internationd community as awhole which include crimes against
humanity. Article 7 dates that "crime againg humanity” meansa
number of actsincluding murder and torture when committed as part
of awidespread or systematic atack directed againgt any civilian
population, with knowledge of the attack.

Article 27 provides.

"1. This Statute shdl apply equdly to al persons without



any digtinction based on officid capacity. In particular,

officid capacity as a head of dtate or Government, a member
of a Government or parliament, an elected representative or a
government officia shdl in no case exempt a person from
crimina respongbility under this Statute, nor shdll it, in

and of itsdf, condtitute a ground for reduction of sentence,

"2. Immunities or specid procedura rules which may attach
to the officid capacity of a person, whether under nationd
or internationd law, shall not bar the court from exercising
its jurisdiction over such aperson.”

Therefore since the end of the second world war there has been a
clear recognition by the international community that certain

crimes are 0 grave and S0 inhuman that they congtitute crimes

agang internationd law and that the international community is

under aduty to bring to justice a person who commits such crimes.
Torture has been recognised as such a crime. The preamble to the
Convention againg Torture and Other Crud, Inhuman or Degrading
Trestment or Punishment 1984 (the Torture Convention), which has
been sgned by the United Kingdom, Spain and Chile and by over one
hundred other nations, sates:

"Congdering that, in accordance with the principles
proclamed in the Charter of the United Nations, recognition
of the equa and indienable rights of al members of the
human family is the foundation of freedom, justice and peace
intheworld,

"Recognizing that those rights derive from the inherent
dignity of the human person,

"Conddering the obligation of states under the Charter, in
particular Article 55, to promote universa respect for, and
observance of, human rights and fundamentd freedoms,

"Having regard to article 5 of the Universa Declaration of
Human Rights and article 7 of the International Covenant on
Civil and Paliticdl Rights, both of which provide that no one
shall be subjected to torture or to cruel, inhuman or
degrading trestment or punishment,

"Having regard dso to the Declaration on Protection of All
Persons from Being Subjected to Torture and Other Crud,
Inhuman or Degrading Treatment or Punishment adopted by the



Generd Assembly on 9 December 1975

"Dediring to make more effective the sruggle aganst
torture and other crudl, inhuman or degrading treatment or
punishment throughout the world,

"Have agreed as follows™"

Article 1 defines "torture” as any act by which severe pain or
suffering, whether physicd or mentd, is intentionaly inflicted
on a person for purposes specified in the Article such as
punishment or intimidation or obtaining informeation or a
confesson, and such pain and suffering isinflicted "by or at the
indtigation of or with the consent or acquiescence of a public
officid or other person acting in an officid capacity.”

The Convention then contains a number of Articles designed to make
the measures againg public officias who commit acts of torture

more effective. In their handbook on the Convention, Burgers and
Danelius stated at p. 1

"It is expedient to redress at the outset a widespread
misunderstanding as to the objective of the Convention

againg Torture and other Crud, Inhuman or Degrading
Treatment or Punishment, adopted by the Generd Assembly of
the United Nations in 1984. Many people assume that the
Convention's principa am isto outlaw torture and other

crud, inhuman or degrading trestment or punishment. This
assumption is not correct insofar as it would imply that the
prohibition of these practices is established under

internationa law by the Convention only and thet this
prohibition will be binding as arule of internationd law

only for those states which have become partiesto the
Convention. On the contrary, the Convention is based upon the
recognition that the above-mentioned practices are dready
outlawed under internationa law. The principd am of the
Convention isto srengthen the existing prohibition of such
practices by anumber of supportive measures.”

Asyour Lordships hold thet thereis no jurisdiction to extradite
Senator Pinochet for acts of torture prior to 29 September 1988,
which was the date on which section 134 of the Crimind Justice
Act 1988 came into operation, it is unnecessary to decide when
torture became a crime againg internationa law prior to that
date, but | am of opinion that acts of torture were clearly crimes



agang internationd law and that the prohibition of torture had
required the status of ius cogens by that date.

The appdllants accepted that in English courts a serving head of
date is entitled (ratione personae) to immunity in respect of
acts of torture which he has committed. Burgers and Dandlius,
referring to the obligation of a Sate party to the convention to
establish itsjurisdiction over offences of torture, recognise

that some specid immunities may exist in respect of acts of
torture and state at p. 131:

"under internationa or nationd law, there may be certain
limited exceptions to thisrule, e.g. in relation to foreign
diplomats, foreign troops, parliament members or other
categories benefiting from specid immunities, and such
immunities may be accepted insofar as they goply to crimind
actsin generd and are not unduly extensive.”

It is dso rdevant to note that article 98 of the Rome Statute
establishing the Internationd Crimind Court provides:

"The court may not proceed with arequest for surrender or
assistance which would require the requested state to act
inconggently with its obligations under internationd law
with respect to the ate or diplomatic immunity of a person
or property of athird state, unless the court can first
obtain the cooperation of that third Sate for the waiver of
the immunity."

But the issue in the present case is whether Senator Pinochet, as
aformer head of date, can clam immunity (ratione materiae) on

the grounds that acts of torture committed by him when he was heed
of state were done by him in exercise of his functions as head of
date. In my opinion heis not entitled to clam such immunity.

The Torture Convention makes it clear that no date isto tolerate
torture by its public officias or by personsactingin an

officid capacity and Article 2 requires that:

"1. Each gtate party shdl take effective legidative,
adminigtrative, judicid or other measures to prevent acts of
torture in any territory under itsjurisdiction.”

Article 2 further provides that:

"2. No exceptiona circumstances whatsoever, whether a state
of war or athreet of war, internd politicd ingtability or



any other public emergency, may be invoked as ajudtification
of torture.”
Article 4 provides.

"1. Each date party shdl ensure that dl acts of torture

are offences under its crimind law. The same shdl goply to
an attempt to commit torture and to an act by any person
which condtitutes complicity or participation in torture.”

"2. Each date party shall make these offences punishable by
gppropriate pendties which take into account their grave
nature.”

Article 7 provides:

"1. The state party in the territory under whose
jurisdiction a person aleged to have committed any offence
referred to in article 4 isfound, shdl in the cases
contemplated in artidle 5, if it does not extradite him,
submit the case to its competent authorities for the purpose
of prosecution.”

| do not accept the argument advanced by counsel on behaf of
Senator Pinochet that the provisions of the Convention were
designed to give one Sate jurisdiction to prosecute a public
officid of another date in the event of that state deciding to
walve sate immunity. | congder that the dlear intent of the
provisonsisthat an officid of one sate who has committed
torture should be prosecuted if he is present in another dtate.

Therefore having regard to the provisions of the Torture
Convention, | do not consider that Senator Pinochet or Chile can
clam tha the commission of acts of torture after 29 September
1988 were functions of the head of state. The aleged acts of
torture by Senator Pinochet were carried out under colour of his
position as head of gtate, but they cannot be regarded as
functions of a head of state under internationa law when
internationa law expresdy prohibits torture as a measure which a
gate can employ in any circumstances whatsoever and has made it
an internationd crime. It isrelevant to observe that in 1996 the
military governmert of Chile informed a United Nations working
group on human rights violationsin Chile that torture was
unconditiondly prohibited in Chile, that the Congtitutiond
prohibition againg torture was fully enforced and that:



"It is therefore gpparent that the practice of inflicting
unlawful ill-trestment has not been indituted in our country
asisimplied by the resolution [a UN resolution critica of
Chile] and that such ill-trestment is not tolerated; on the
contrary, a serious, comprehensive and coherent body of
provisions exist to prevent the occurrence of such
ill-treatment and to punish those responsible for any type of
abuse."

It isaso relevant to note that in his opening ord submissions
on behalf of Chile Dr. Lawrence Collins Q.C. stated:

"the Government of Chile, severd of whose present members
were in prison or exile during those years, deplores the fact
that the governmentd authorities of the period of the
dictatorship committed mgor violaions of human rightsin
Chile. It reaffirms its commitment to human rights, including
the prohibition of torture.”

In its written submissions (which were repested by Dr. Collinsin
his ord submissons) Chile Sated:

"The Republic intervenes to assert its own interest and

right to have these matters dedlt with in Chile. The purpose

of the intervention is not to defend the actions of Senator
Pinochet whilst he was head of state. Nor isthe purposeto
prevent him from being investigated and tried for any crime
heis dleged to have committed whilst in office, provided
that any investigation and trid takes place in the only
appropriate courts, namely those of Chile. The democratically
elected Government of the Republic of Chile upholdsthe
commitment of the Republic under internationa conventionsto
the maintenance and promotion of human rights. The podition
of the Chilean Government on state immunity is not intended
asapersond shidd for Senator Pinochet, but is intended to
defend Chilean nationa sovereignty, in accordance with
generdly accepted principles of internationd law. Its plea,
therefore, does not absolve Senator Pinochet from
respongbility in Chileif the acts dleged againgt him are
proved.”

My Lords, the position taken by the democratically eected
Government of Chile that it desres to defend Chilean nationd
sovereignty and condders that any investigation and trid of
Senator Pinochet should take place in Chile is understandable. But



in my opinion that is not the issue which is before your

Lordships; the issue is whether the commission of acts of torture
taking place after 29 September 1988 was a function of the head of
date of Chile under internationa law. For the reasonswhich |

have gven | consder that it was not.

Article 32(2) of the Vienna Convention set out in Schedule 1 to
the Diplomatic Privileges Act 1964 provides that: "waiver must
aways be express." | consder, with respect, that the concluson
that after 29 September 1988 the commission of acts of torture was
not under internationa law a function of the head of state of

Chile does not involve the view that Chileisto be teken as

having impliedly waived the immunity of aformer head of gae. In
my opinion there has been no waiver of the immunity of aformer
head of state in respect of his functions as head of state. My
concluson that Senator Pinochet is not entitled to immunity is
based on the view that the commission of acts of tortureis not a
function of ahead of state, and therefore in this case the

immunity to which Senator Pinochet is entitled as a former head of
dtate does not arise in relation to, and does not attach to, acts

of torture.

A number of internationd ingruments define a crime againgt
humanity as one which is committed on alarge scae. Article 18 of
the Draft Code of Crimes againgt the Peace and Security of Mankind
1996 provides:

"A crime againg humanity means any of the following acts,
when committed in a systematic manner on alarge scae or
ingtigated or directed by a Government or any organisation or
agroup:

(&) Murder;
(b) Extermination;
(o) Torture . . ."

And article 7 of the 1998 Rome Statute of the Internationa
Crimina Court provides.

"For the purposes of this Statute, 'crime againgt humanity'
means any of the following acts when committed as part of a
wide spread or systematic attack directed against any
civilian population, with knowledge of the attack:



(& Murder;
(b) Extermination;

(f) Torture

However, article 4 of the Torture Convention provides thet:

"Each date party shdl ensure that al acts of torture are
offences under its crimina law." (emphasis added)

Therefore | consder that asingle act of torture carried out or
ingigated by a public officid or other person acting ina

officia cgpacity conditutes a crime againg internationa law,

and that torture does not become an internationa crime only when
it is committed or ingtigated on alarge scae. Accordingly | am

of opinion that Senator Pinochet cannot claim that asingle act of
torture or asmall number of acts of torture carried out by him

did not congtitute internationa crimes and did not condtitute

acts committed outside the ambit of his functions as head of

date.

For the reasons given by Oppenheim at p. 545, which | have cited
in an earlier part of this judgment, | consider that under
internationa law Chileis responsble for acts of torture carried
out by Senator Pinochet, but coud dam sate immunity if sued
for damages for such actsin a court in the United Kingdom.
Senator Pinochet could aso daim immunity if sued in civil
proceedings for damages under the principle sated in Jaffe v.
Miller. But | am of opinion that there is no inconsistency between
Chile and Senator Pinochet's entitlement to daim immunity if sued
in civil proceedings for damages and Senator Pinochet's lack of
entitlement to dlam immunity in crimind proceedings for torture
brought againg him persondly. This distinction between the
responghility of the state for the improper and unauthorised acts
of adate officia outside the scope of his functions and the
individud responshility of thet offidd in crimind proceedings

for an internationd crimeisrecognised in Artidle 4 and the
commentary thereon in the 1996 draft Report of the Internationa
Law Commission:



"Respongbility of States

Thefact that the present Code provides for the
respongbility of individuas for crimes againgt the peace

and security of mankind is without prgudice to any question
of the respongibility of states under internationa law.

"Commentary

(2) Although, as made clear by article 2, the present Code
addresses matters relating to the respongbility of
individudsfor the crimes st out in Part 11, it is
possble, indeed likely, as pointed out in the commentary to
aticle 2, that an individua may commit a crime againg the
peace and security of mankind as an 'agent of the State', 'on
behalf of the State, 'in the name of the Stat€' or evenina
de facto relationship with the state, without being vested

with any legd power.

(2) The ‘without prejudice clause contained in aticle 4
indicates that the present Code is without prejudice to any
question of the respongibility of a state under internationd
law for a crime committed by one of its agents. Asthe
commission dready emphasised in the commentary to article 19
of the draft articles on Sate responghility, the punishment
of individuas who are organs of the sate ‘certainly does
not exhaust the prosecution of the international
respong bility incumbent upon the state for internationdly
wrongful actswhich are attributed to it in such cases by
reason of the conduct of its organs. The Sate may thus
remain responsible and be unable to exonerate itsdlf from
respongbility by invoking the prosecution or punishment of
the individuals who committed the crime.”

Therefore for the reasons which | have given | am of opinion thet
Senator Pinochet is not entitled to daim immunity in the
extradition proceedings in respect of conspiracy to torture and
acts of torture aleged to have been committed by him after 29
September 1988 and to that extent | would alow the gpped.
However | am in agreement with the view of Lord Browne-Wilkinson
that the Secretary of State should reconsider his decision under
section 7 of the Extradition Act 1989 in the light of the changed
circumstances arisng from your Lordships decison.



LORD MILLETT
My Lords,

| have had the advantage of reading in draft the speech of my
noble and learned friend, Lord Browne-Wilkinson. Save in one
respect, | agree with his reasoning and conclusions. Since the one
respect in which | differ is of profound importance to the outcome
of this appedl, | propose to set out my own process of reasoning
a rather more length than | might otherwise have done.

State immunity is not a persond right. It is an atribute of the
overegnty of the sate. Theimmunity which isin question in the
present case, therefore, belongs to the Republic of Chile, not to
Senator Pinochet. It may be asserted or waived by the State, but
where it iswaived by treaty or convention the waiver must be
express. So much is not in dispute.

The doctrine of state immunity is the product of the classica
theory of international law. This taught that states were the only
actors on the internationd plane; the rights of individuas were

not the subject of internationd law. States were sovereign and
equd: it followed that one state could not be impleaded in the
nationd courts of ancther; par in parem non habet imperium.
States were obliged to abgtain from interfering in the interna
affairs of one another. Internationda law was not concerned with
the way in which a sovereign State tregted its own nationasin
itsown territory. It is acliche of modern internationd law thet

the classicd theory no longer prevailsin its unedulterated form.
The ideathat individuas who commit crimes recognised as such by
internationd law may be held internationaly accountable for

their actionsis now an accepted doctrine of internationd law.

The adoption by most mgor jurisdictions of the redtrictive theory
of gtate immunity, enacted into English law by Part | of the State
Immunity Act 1978, has made mgjor inroads into the doctrine as a
bar to the jurisdiction of nationd courts to entertain civil
proceedings againg foreign states. The question before your
Lordships is whether a pardld, though in some respects opposite,
development has taken place so asto redtrict the availability of
date immunity as abar to the crimind jurisdiction of nationd
courts.

Two overlgpping immunities are recognised by internationd law;
immunity ratione personae and immunity ratione materiae. They are



quite different and have different rationaes.

Immunity ratione personee is a gatus immunity. An individua who
enjoys its protection does so because of his officid status. It
enures for his benefit only so long as he holds office. While he
does so he enjoys absolute immunity from the dvil and crimind
jurisdiction of the nationd courts of foreign Sates. Bt it is

only narrowly available. It is confined to serving heads of date
and heads of diplomatic missons, thelr families and servants. It

is ot available to serving heads of government who are not dso
heads of state, military commanders and those in charge of the
security forces, or their subordinates. It would have been
avallable to Hitler but not to Mussolini or Tojo. It isreflected

in English law by section 20(1) of the State Immunity Act 1978,
enacting customary internationd law and the Vienna Convention on
Diplomatic Relations (1961).

The immunity of a serving head of state is enjoyed by reason of
his specid status as the holder of his sate's highest office. He

is regarded as the persona embodiment of the sate itsdlf. It
would be an affront to the dignity and sovereignty of the state
which he personifies and adenid of the equality of sovereign
dates to subject him to the jurisdiction of the municipa courts
of another state, whether in repect of his public acts or private
affars. Hispersonisinviolable, heisnot liable to be arrested

or detained on any ground whatever. The head of a diplomatic
mission represents his head of state and thus embodies the sending
date in the territory of the recalving state. While he remainsin
office heis entitled to the same absolute immunity as his head of
date in relation both to his public and private acts.

Thisimmunity isnot in issue in the present case. Senator
Pinochet is not a serving head of date. If he were, he could not
be extradited. It would be an intolerable affront to the Republic
of Chileto arrest him or detain him.

Immunity ratione materiae is very different. Thisisa
subject-matter immunity. It operates to prevent the officia and
governmenta acts of one sate from being cdled into question in
proceedings before the courts of another, and only incidentally
confersimmunity on the individud. It is therefore a narrower
immunity but it ismorewiddy available. It isavalable to

former heads of state and heads of diplomatic missions, and any
one whose conduct in the exercise of the authority of the stateis
afterwards caled into question, whether he acted as head of



government, government minister, military commander or chief of
police, or subordinate public officid. The immunity isthe same
whatever the rank of the office-holder. This too is common ground.
It isan immunity from the civil and crimind jurisdiction of

foreign nationd courts but only in respect of governmenta or
officid acts. The exercise of authority by the military and

security forces of the Sate is the paradigm example of such
conduct. Theimmunity finds its rationde in the equadlity of
sovereign states and the doctrine of norrinterference in the

interna affairs of other states: see Duke of Brunswick v. King of
Hanover (1848) 2 H.L.Cas. 1; Hatch v. Baez (1876) 7 Hun. 596 U.S,;
Underhill v. Hernandez (1897) 168 U.S. 456. These hold that the
courts of one state cannot St in judgment on the sovereign acts

of another. The immunity is sometimes ao judtified by the need

to prevent the serving head of state or diplomat from being
inhibited in the performance of his officid duties by fear of the
consequences after he has ceased to hold office. Thislast basis
can hardly be prayed in aid to support the availability of the
immunity in respect of crimind activities prohibited by

internationa law.

Given its scope and rationde, it is closely smilar to and may be
indigtinguishable from aspects of the Anglo-American Act of State
doctrine. As | understand the difference between them, state
immunity is a creature of internationd law and operates asaplea
in bar to the jurisdiction of the nationa court, whereas the Act

of State doctrineisarule of domegtic law which holds the

nationa court incompetent to adjudicate upon the lawfulness of
the sovereign acts of aforeign date.

Immunity ratione materiae is given sautory formin English law

by the combined effect of section 20(1) of the State Immunity Act
1978 the Diplomatic Privileges Act 1964 and Article 39.2 of the
Vienna Convention. The Act of 1978 is not without its

difficulties. The former head of date is given the same immunity
"subject to al necessary modifications' as aformer diplomat, who
continues to enjoy immunity in respect of acts committed by him
"in the exercise of his functions.” The functions of a diplomat

are limited to diplomatic activities, ie. acts performed in his
representative role in the recelving state. He has no broader
immunity in repect of officid or governmentd acts not performed
in exercise of his diplomatic functions: see Dindein on

Diplomatic Immunity from Jurisdiction Retione Materiae (1966) 15
International and Comparative Law Quarterly 76 at 82. Thereis
therefore a powerful argument for holding that, by a parity of



reasoning, the statutory immunity conferred on aformer head of
date by the Act of 1978 is confined to acts performed in his
capacity as head of Sate, ie. in his representative role. If so,

the statutory immunity would not protect him in respect of
officid or governmentd acts which are not distinctive of a head
of gtate, but which he performed in some other officia capacity,
whether as head of government, commander-in-chief or party leader.
It is, however, not necessary to decide whether thisis the case,
for any narrow statutory immunity is subsumed in the wider
immunity in repect of other officid or governmenta acts under
cusomary internationd law.

The charges brought against Senator Pinochet are concerned with
his public and officid acts, first as Commander-in-Chief of the
Chilean army and later as head of state. Heis accused of having
embarked on awidespread and systematic reign of terror in order
to obtain power and then to maintain it. If the dlegations

againg him are true, he deliberately employed torture as an
indrument of state policy. Asinternationd law stood on the eve
of the Second World War, his conduct as heed of Sate after he
seized power would probably have atracted immunity ratione
materiae. If S0, | am of opinion that it would have been equaly
true of his conduct during the period before the coup was
successful. He was not then, of course, head of state. But he took
advantage of his pogition as Commander-in-Chief of the army and
made use of the exiding military chain of command to deploy the
armed forces of the State againg its congtitutiona government.
These were not private acts. They were officid and governmentd
or sovereign acts by any standard.

The immunity is avallable whether the actsin question areiillegd

or uncondtitutional or otherwise unauthorised under the interna

law of the state, Snce the whole purpose of state immunity isto
prevent the legdity of such acts from being adjudicated upon in

the municipd courts of aforeign state. A sovereign sate has the
exclusve right to determine what isand isnot illegd or
uncongtitutiona under its own domestic law. Even before the end

of the Second World War, however, it was questionable whether the
doctrine of state immunity accorded protection in respect of
conduct which was prohibited by internationd law. As early as
1841, according to Quincy Wright (see (1947) 41 AJI.L & p. 71),
many commentators held the view that:

"the Government's authority could not confer immunity upon
its agents for acts beyond its powers under internationa



law."

Thus state immunity did not provide a defence to acrime against

the rules of war: see Sir Hirsch Lauterpacht (1947) 63 L.Q.R. pp.

442-3. Writing in (1946) 59 Harvard Law Journd 396 before the
Nuremberg Tribuna delivered its judgment and commenting on the
semind judgment of Chief Justice Marshdl in Schooner Exchange v.
McFaddon (1812) 11 U.S. (7 Cranch) 116, Sheldon Glueck observed a
p. 426.

"AsMarshdl implied, even in an age when the doctrine of
sovereignty had a strong hold, the nontliability of agents of
adate for 'acts of state’ must rationaly be based on the
assumption that no member of the Family of Nationswill order
its agents to commit flagrant violations of internationd and
crimind law."

Glueck added (at p. 427) that:

"In modern times a date is--ex hypothes- incapable of
ordering or ratifying acts which are not only crimind
according to generally accepted principles of domestic pend
law but aso contrary to thet internationd law to which dl
states are perforce subject. Its agents, in performing such
acts, are therefore acting outsde their legitimate scope;
and mugt, in consequence be held persondly ligble for their
wrongful conduct.”

It seemslikely that Glueck was contemplating tria before
municipa courts, for more than haf a century was to pass before
the establishment of atruly internationd crimind tribund. This
would a0 be conggtent with the tenor of his argument that the
concept of sovereignty was of relatively recent origin and had

been mistakenly raised to what he described as the " status of some
holy fetish.”

Whether conduct contrary to the peremptory norms of internationa
law attracted state immunity from the jurisdiction of nationd

courts, however, was largely academic in 1946, snce the crimind
jurisdiction of such courts was generdly restricted to offences
committed within the territory of the forum sate or e sewhere by
the nationals of that state. In this connection it isimportant to
gopreciate that the Internationd Military Tribuna (the Nuremberg
Tribuna) which was established by the four Allied Powers at the
conclusion of the Second World War to try the mgor war criminas



was not, strictly speaking, aninternationa court or tribund. As
Sir Hersch Lauterpacht explained in Oppenheim's Internationd Law
vol. Il 7th ed. (1952) pp. 580-1, the Tribund was.

"...thejoint exercise by the four states which

established the Tribund, of aright which each of them was
entitled to exercise separatdy on its own respongbility in
accordance with internationa law."

Inits judgment the Tribuna described the making of the Charter

as an exercise of sovereign legidative power by the countries to
which the German Reich had unconditionaly surrendered, and of the
undoubted right of those countries to legidate for the occupied
territories which had been recognised by the whole civilised

world.

Article 7 of the Charter of the Tribund provided:

"The officid podtion of defendants, whether as heads of
date or respongble officias in government departments,
shdl not be consdered as freeing them from responsility

or mitigating punishment.” (my emphasis)
In its judgment the Tribund ruled that:

". .. the very essence of the Charter isthat individuas
have internationa duties which transcend the nationa
obligations of obedience imposed by the individual state. He
who violates the rules of war cannot obtain immunity while
acting in pursuance of the authority of the gateif the
date in authorising action moves outsde its competence
under internationa law . . . The principle of internationd
law, which under certain circumstances protects the
representatives of a Sate, cannot be gpplied to acts which
are condemned as crimind by internationd law" (my
emphass).

The great mgority of war criminas were tried in the territories
where the crimes were committed. Asin the case of the mgor war
criminastried a Nuremberg, they were generaly (though not
aways) tried by nationa courts or by courts established by the
occupying powers. The jurisdiction of these courts has never been
questioned and could be said to beterritorid. But everywhere the
plea of sate immunity was rejected in respect of atrocities
committed in the furtherance of state policy in the course of the



Second World War; and nowhere was this justified on the narrow
(though available) ground that there is no immunity in repect of
crimes committed in the territory of the forum Sate.

The principles of the Charter of the Internationd Military

Tribund and the Judgment of the Tribund were unanimoudy
affirmed by Resolution 95 of the Genera Assembly of the United
Nationsin 1946. Theresfter it was no longer possible to deny that
individuas could be hed crimindly responsbility for war crimes
and crimes againgt peace and were not protected by state immunity
from the jurisdiction of nationd courts. Moreover, while it was
assumed that the trid would normaly take place in the territory
where the crimes were committed, it was not suggested that this
was the only place where the trid could take place.

The Nuremberg Tribund ruled that crimes againgt humanity fell
within itsjurisdiction only if they were committed in the

execution of or in connection with war crimes or crimes againgt
peace. But this gppears to have been ajurisdictional redtriction
based on the language of the Charter. Thereis no reason to
suppose that it was consdered to be a substantive requirement of
international law. The need to establish such a connection was
naturd in the immediate aftermath of the Second World War. As
memory of the war receded, it was abandoned.

In 1946 the General Assembly had entrusted the formulation of the
principles of internationa law recognised in the Charter of the
Nuremberg Tribund and the Judgment of the Tribund to the
Internationa Law Commission. It reported in 1954. It rgected the
principle thet internationd crimina responghility for crimes

againg humanity should be limited to crimes committed in
connection with war crimes or crimes againgt peece. It was,
however, necessary to distinguish internationd crimes from
ordinary domestic offences. For this purpose, the Commission
proposed that acts would condtitute internationd crimes only if
they were committed at the indtigation or the toleration of date
authorities. Thisis the digtinction which was later adopted in

the Convention againg Torture (1984). In my judgment it is of
critical importance in relaion to the concept of immunity ratione
meateriae. The very officia or governmenta character of the acts
which is necessary to found a dam to immunity ratione materiae,
and which gtill operates as abar to the civil jurisdiction of

nationa courts, was now to be the essentia eement which made
the acts an internationd crime. It was, no doulbt, for this reason
that the Commission's draft code provided that: "The fact that a



person acted as head of state or as a responsible Government
officid does not rdieve him of responshility for committing any
of the offences defined in the code.”

The landmark decision of the Supreme Court of Isradl in
Attorney-Genera of Isragl v. Eichmann (1962) 36 I.L.R. 5isdso
of great ggnificance. Eichmann had been avery senior officid of
the Third Reich. He wasin charge of Department IV D-4 of the
Reich Main Security Office, the Department charged with the
implementation of the Find Solution, and subordinate only to
Heydrich and Himmler. He was abducted from Argentina and brought
to Israel, where he was tried in the Didtrict Court for Tel Aviv.

His gpped againgt conviction was dismissed by the Supreme Court.
The means by which he was brought to Isradl to face tria has been
criticised by academic writers, but Isradl's right to assert
jurisdiction over the offences has never been questioned.

The court dedlt separately with the questions of jurisdiction and
Act of State. Israel was not a belligerent in the Second World
War, which ended three years before the state was founded. Nor
were the offences committed within its territory. The Didtrict
Court found support for itsjurisdiction in the higtoric link

between the State of Isradl and the Jewish people. The Supreme
Court preferred to concentrate on the internationa and universa
character of the crimes of which the accused had been convicted,
not least because some of them were directed against non-Jewish
groups (Poles, Sovenes, Czechs and gipses).

Asamatter of domestic Isradli law, the jurisdiction of the court
was derived froman Act of 1950. Following the English doctrine of
Parliamentary supremacy, the court held that it was bound to give
effect to alaw of the Knesst even if it conflicted with the
principles of internationd law. But it went on to hold that the

law did not conflict with any principle of internationd law.
Following a detailed examination of the authorities, including the
judgment of the Permanent Court of Internationa Justice in the
Lotus case, 7 September 1927, it concluded that there was no rule
of internationa law which prohibited a state from trying a

foreign nationd for an act committed outsde its borders. There
Seems NO reason to doubt this conclusion. The limiting factor that
prevents the exercise of extra-territoria crimind jurisdiction

from amounting to an unwarranted interference with the interna
affairs of another gate istha, for the trid to be fully

effective, the accused must be present in the forum ate.



Sgnificantly, however, the court dso held that the scde and

internationa character of the atrocities of which the accused had

been convicted fully judtified the gpplication of the doctrine of

universa jurisdiction. It approved the general consensus of

jurigs that war crimes attracted universd jurisdiction: see, for

example, Greenspan's The Modern Law of Land Warfare (1959) where
he writes a p. 420 that:

"Since each sovereign power standsin the position of a
guardian of internationd law, and is equdly interested in
upholding it, any sate hasthe legd right to try war
crimes, even though the crimes have been committed againgt
the nationals of another power and in a conflict to which
that state is not a party.”

This seems to have been an independent source of jurisdiction
derived from customary internationa law, which formed part of the
unwritten law of Israel, and which did not depend on the Satute.
The court explained that the limitation often imposed on the
exercise of universd jurisdiction, that the state which
goprehended the offender mugt firgt offer to extradite him to the
date in which the offence was committed, was not intended to
prevent the violation of the latter'sterritorid sovereignty. Its
basiswas purely practical. The great mgjority of the witnesses
and the greater part of the evidence would normally be
concentrated in that state, and it was therefore the most
convenient forum for the tridl.

Having disposed of the objectionsto itsjurisdiction, the court
regjected the defence of Act of State. As formulated, this did not
differ in any materia respect from apleaof immunity retione
materiae. It was based on the fact that in committing the offences
of which he had been convicted the accused had acted as an organ
of the gtate, "whether as head of the sate or aresponsible

officid acting on the government's orders.” The court applied
Article 7 of the Nuremberg Charter (which it will be remembered
expresdy referred to the head of state) and which it regarded as
having become part of the law of nations.

The case is authority for three propositions:

(1) Thereisno rule of internationd law which prohibits a sate
from exercigng extraterritoria crimind jurisdiction in respect
of crimes committed by foreign nationals abroad.

(2) War crimes and atrocities of the scale and international



character of the Holocaust are crimes of universd jurisdiction
under customary internationd law.

(3) Thefact that the accused committed the crimesin question in
the course of his officid duties as aregponsible officer of the
date and in the exercise of his authority as an organ of the
dateisno bar to the exercise of the jurisdiction of anationd
court.

The case was followed in the United States in Demjanjuk v.
Petrovsky (1985) 603 F. Supp. 1468 aff'd. 776 F. 2d. 571. In the
context of an extradition request by the State of Isradl the court
accepted |srad's right to try a person charged with murder in the
concentration camps of Eastern Europe. It held that the crimes
were crimes of universd jurisdiction, observing:

"Internationd law provides tha certain offences may be
punished by any state because the offenders are enemies of
al mankind and dl nations have an equd interest in ther
apprehension and punishment.”

The difficulty isto know precisdy what is the ambit of the
expresson "certain offences’.

Article 5 of the Universd Declaration of Human Rights of 1948 and
Article 7 of the Internationa Covenant on Civil and Paliticd

Rights of 1966 both provided that no one shal be subjected to
torture or to crue, inhuman or degrading trestment or punishment.
A resolution of the Generd Assembly in 1973 proclaimed the need
for internationa co-operation in the detection, arrest,

extradition and punishment of persons guilty of war crimes and
crimes againgt humanity. A further resolution of the Generd
Assembly in 1975 proclaimed the desire to make the struggle
againg torture more effective throughout the world. The
fundamenta human rights of individuds, deriving from the

inherent dignity of the human person, had become a commonplace of
internationa law. Article 55 of the Charter of the United Nations
was taken to impose an obligation on al states to promote
universa respect for and observance of human rights and
fundamentd freedoms.

The trend was clear. War crimes had been replaced by crimes
againg humanity. The way in which a gate treated its own

citizens within its own borders had become a matter of legitimate
concern to the international community. The most serious crimes
againg humanity were genocide and torture. Large scale and



systematic use of torture and murder by state authorities for
political ends had come to be regarded as an attack upon the
international order. Genocide was made an internationd crime by
the Genocide Convention in 1948. By the time Senator Pinochet
seized power, the international community had renounced the use of
torture as an instrument of state policy. The Republic of Chile
accepts that by 1973 the use of torture by state authorities was
prohibited by internationd law, and that the prohibition had the
character of jus cogens or obligation erga omnes. But it inggts
that this does not confer universa jurisdiction or affect the
immunity of aformer head of date ratione materiae from the
jurisdiction of foreign nationd courts.

In my opinion, crimes prohibited by internationd law attract
universd jurisdiction under customary internationd law if two
criteriaare satisfied. Firg, they must be contrary to a

peremptory norm of internationd law so asto infringe ajus
cogens. Secondly, they must be so serious and on such a scde that
they can justly be regarded as an attack on the international

legd order. Isolated offences, even if committed by public
officids, would not satisfy these criteria. Thefirg criterion

iswdl attested in the authorities and text books: for a recent
example, see the judgment of the internationd tribund for the
territory of the former Y ugodaviain Prosecutor v. Anto
Furundzija (unreported) given on 10 December 1998, where the court
stated:

"At theindividud levd, that is of crimind ligbility, it

would seem that one of the consequences of the jus cogens
character bestowed by the international community upon the
prohibition of torture isthat every state is entitled to
investigate, prosecute, and punish or extradite individuals
accused of torture who are present in aterritory under its
juridiction.”

The second requirement isimplicit in the origind redtriction to

war crimes and crimes againgt peace, the reasoning of the court in
Eichmann, and the definitions used in the more recent Conventions
edablishing ad hoc internationd tribunas for the former

Y ugodavia and Rwanda

Every date hasjurisdiction under customary international law to
exercise extra-territorid jurisdiction in respect of
internationd crimes which satisfy the rlevant criteria. Whether



its courts have extra-territorid jurisdiction under itsinternd
domestic law depends, of course, on its congtitutiona
arrangements and the relationship between customary internationd
law and the jurisdiction of its crimina courts. The jurisdiction

of the English crimind courtsis usudly Satutory, but itis
supplemented by the common law. Customary internationd law is
part of the common law, and accordingly | consider that the
English courts have and dways have had extra-territorid crimind
jurigdiction in respect of crimes of universd jurisdiction under
cusomary internationa law.

In their handbook on the Convention against Torture (1984),
Burgers and Daneliuswrote at p. 1:

"Many people assume that the Convention's principd am is
to outlaw torture and other cruel, inhuman or degrading
trestment or punishment. This assumption is not correct
insofar asit would imply thet the prohibition of these
practicesis established under internationa law by the
Convention only and that the prohibition will be binding as a
rule of internationd law only for those states which have
become parties to the Convention. On the contrary, the
Convention is based upon the recognition thet the
above-mentioned practices are dready outlawed under
internationa law. The principad am of the Convention isto
strengthen the existing prohibition of such practicesby a
number of supportive measures.”

In my opinion, the systematic use of torture on alarge scale and
as an indrument of state policy had joined piracy, war crimes and
crimes againg peace as an internationa crime of universal
jurisdiction well before 1984. | consder that it had done so by
1973. For my own part, therefore, | would hold that the courts of
this country aready possessed extra-territorid jurisdiction in
respect of torture and conspiracy to torture on the scae of the
chargesin the present case and did not require the authority of
datute to exerciseit. | understand, however, that your Lordships
take adifferent view, and consider that Satutory authority is
require before our courts can exercise extra-territorid crimind
juridiction even in repect of crimes of universa jurisdiction.
Such authority was conferred for the first time by section 134 of
the Crimind Justice Act 1988, but the section was not
retrogpective. | shal accordingly proceed to consider the case on
the footing that Senator Pinochet cannot be extradited for any
acts of torture committed prior to the coming into force of the



section.

The Convention againgt Torture (1984) did not cregte a new
internationd crime. But it redefined it. Whereas the

internationa community had condemned the widespread and
systematic use of torture as an instrument of state policy, the
Convention extended the offence to cover isolated and individua
ingtances of torture provided that they were committed by a public
officid. | do not consider that offences of thiskind were
previoudy regarded asinternationa crimes attracting universal
juridiction. The charges against Senator Pinochet, however, are
plainly of the requisite character. The Convention thus affirmed
and extended an exigting internationd crime and imposed
obligations on the parties to the Convention to take measuresto
prevent it and to punish those guilty of it. As Burgers and

Danidlus explained, its main purpose was to introduce an
inditutional mechaniamto enable this to be achieved. Whereas
previoudy states were entitled to take jurisdiction in respect of

the offence wherever it was committed, they were now placed under
an obligation to do s0. Any date party in whose territory a

person aleged to have committed the offence was found was bound
to offer to extradite him or to initiate proceedings to prosecute
him. The obligation imposed by the Convention resulted in the
passing of section 134 of the Crimind Justice Act 1988.

| agree, therefore, that our courts have statutory

extra-territorid jurisdiction in respect of the charges of

torture and conspiracy to torture committed after the section had
comeinto force and (for the reasons explained by my noble and
learned friend, Lord Hope of Craighead) the charges of conspiracty
to murder where the conspiracy took place in Spain.

| turn findly to the pleaof immunity ratione materiae in

relation to the remaining alegations of torture, conspiracy to
torture and conspiracy to murder. | can deal with the charges of
conspiracy to murder quite shortly. The offences are dleged to
have taken place in the requesting state. The plea of immunity
ratione materiae is not available in repect of an offence
committed in the forum sate, whether this be England or Spain.

The definition of torture, both in the Convention and section 134,
isin my opinion entirely incons stent with the exigence of a
pleaof immunity ratione materiae. The offence can be committed
only by or a the ingtigation of or with the consent or
acquiescence of apublic officid or other person acting in an



officid cgpacity. The officid or governmentd nature of the act,
which forms the badis of theimmunity, is an essentid ingredient
of the offence. No rationd system of crimind justice can dlow
an immunity which is co-extensve with the offence.

In my view a serving head of ate or diplomat could till dam
immunity ratione personae if charged with an offence under section
134. He does not have to rely on the character of the conduct of
which heis accused. The nature of the charge isirrdevant; his
immunity is persona and absolute. But the former head of state

and the former diplomat are in no different pogition from anyone
else claming to have acted in the exercise of date authority. If

the respondent’s arguments were accepted, section 134 would be a
dead letter. Either the accused was acting in a private capacity,

in which case he cannot be charged with an offence under the
section; or hewas acting in an officid cgpacity, in which case

he would enjoy immunity from prosecution. Perceiving this weskness
in her argument, counsd for Senator Pinochet submitted that the
United Kingdom took jurisdiction so that it would be avalable if,
but only if, the offending State waived itsimmunity. | rgject

this explanation out of hand. It isnot merdy far-fetched; it is
entirely incongstent with the aims and object of the Convention.
The evidence shows that other states were to be placed under an
obligation to take action precisely because the offending sate

could not be relied upon to do so.

My Lords, the Republic of Chile was a party to the Torture
Convention, and must be taken to have assented to the imposition
of an obligation on foreign nationa courts to take and exercise
crimina jurisdiction in respect of the officid use of torture. |

do not regard it as having thereby waived itsimmunity. In my
opinion there was no immunity to be waived. The offenceis one
which could only be committed in circumstances which would
normaly give rise to the immunity. The internationd community
had created an offence for which immunity ratione materiae could
not possibly be available. Internationa law cannot be supposed to
have established a crime having the character of ajus cogens and
at the same time to have provided an immunity which is
co-extensve with the obligation it seeks to impose.

In my opinion, acts which attract state immunity in civil
proceedings because they are characterised as acts of sovereign
power may, for the very same reason, attract individud crimind
ligbility. The respondents relied on a number of cases which show
that acts committed in the exercise of sovereign power do not



engage the civil ligbility of the sate even if they are contrary

to internationa law. | do not find those decisons determinative
of the present issue or even relevant. In England and the United
States they depend on the terms of domestic legidation; though |
do not doubt that they correctly represent the position in
internationa law. | see nothing illogica or contrary to public
policy in denying the victims of state ponsored torture the right
to sue the offending sate in aforeign court while & the same
time permitting (and indeed requiring) other statesto convict and
punish the individuds respongble if the offending Seate declines
to take action. Thiswas the very object of the Torture
Convention. It isimportant to emphasise that Senator Pinochet is
not dleged to be crimindly liable because he was head of state
when other responsible officia's employed torture to maintain him
in power. Heis not dleged to be vicarioudy lidble for the
wrongdoing of his subordinates. He is dleged to have incurred
direct crimind responghbility for hisown actsin ordering and
directing acampaign of terror involving the use of torture. Chile
inggts on the exclusive right to prosecute him. The Torture
Convention, however, givesit only the primary right. If it does
not seek his extradition (and it does not) then the United Kingdom
is obliged to extradite him to another requesting Sate or
prosecute him itsdlf.

My Lords, we have come along way from what | earlier described as
the classica theory of internationd law - along way ina

reaivey short time. But as the Privy Council pointed out in In

re Piracy Jure Gentium [1934] A.C. 586 at p. 597, international

law has not become a crystallised code at any time, but isa

living and expanding branch of the law. Glueck observed (op.cit.

a p. 398) that:

"unless we are prepared to abandon every principle of growth
for internationa law, we cannot deny that our own day has
its right to indtitute customs."

In afootnote to this passage he added:

"Much of the law of nations has its rootsin cusom. Custom
must have a beginning; and customary usages of satesin the
meatter of nationa and persond liability for resort to
prohibited methods of warfare and to wholesde criminalism
have not been petrified for dl time."

The law has developed till further since 1984, and continues to



develop in the same direction. Further internationd crimes have
been created. Ad hoc internationa crimind tribunas have been
established. A permanent internationa crimind court isin the
process of being set up. These developments could not have been
foreseen by Glueck and the other jurists who proclaimed that
individuas could be hdd individudly liable for internationa
crimes. They envisaged prosecution before nationd courts, and
thiswill necessarily remain the norm even after a permanent
internationd tribund is established. In future those who commit
atrocities againg civilian populations must expect to be called
to account if fundamental human rights are to be properly
protected. In this context, the exalted rank of the accused can
afford no defence.

For my own part, | would alow the apped in respect of the
charges relating to the offences in Spain and to torture and
congpiracy to torture wherever and whenever carried out. But the
mgority of your Lordships think otherwise, and consider that
Senator Pinochet can be extradited only in respect of avery
limited number of charges. Thiswill transform the position from
that which the Secretary of State considered last December. |
agree with my noble and learned friend Lord Browne-Wilkinson that
it will be incumbent on the Secretary of State to reconsider the
maiter in the light of the very different circumstances which now
prevail.

LORD PHILLIPS OF WORTH MATRAVERS
My Lords,

The Spanish government seeks extradition of Senator Pinochet to
gtand trid for crimes committed in a course of conduct spanning a
lengthy period. My noble and learned friend Lord Browne-Wilkinson
has described how, before your Lordships House, the Spanish
Government contended for the first time that the relevant conduct
extended back to 1 January 1972, and now covered a significant
period before Senator Pinochet became head of state and thus
before acts done in that cgpacity could result in any immunity.

This change in the Spanish Government's case rendered critica



issues that have hitherto barely been touched on. What isthe

precise nature of the double crimindity rule that governs whether
conduct amounts to an extradition crime and what parts of Senator
Pinochet's aleged conduct satisfy that rule? On the first issue |

agree with the conclusion reached by Lord Browne-Wilkinson and on
the second | agree with the analysis of my noble and learned

friend, Lord Hope of Craighead.

These conclusions greetly reduce the conduct that can properly
form the subject of arequest for extradition under our law. They
leave untouched the question of whether the English court can
assart any crimind jurisdiction over acts committed by Senator
Pinochet in his capacity of head of Sate. It ison that issue,

the issue of immunity, that | would wish to add some comments of
my own.

State Immunity

Thereis an issue as to whether the gpplicable law of immunity is
to be found in the State Immunity Act 1978 or in principles of
public internationd law, which form part of our common law. If
the statute governs it must be interpreted, so far as possible, in
amanner which accords with public internationd law. Accordingly
| propose to start by considering the position at public
internationd law.

The nature of the dam to immunity

These proceedings have arisen because Senator Pinochet chose to
vidit the United Kingdom. By s0 doing he became subject to the
authority thet this state enjoys over al within itsterritory. He

has been arrested and is threatened with being removed againgt his
will to Spain to answer crimina charges which are there pending.
That has occurred pursuant to our extradition procedures. Both the
executive and the court has arole to play in the extradition
process. It isfor the court to decide whether the legal
requirements which are a precondition to extradition are

satisfied. If they are, it isfor the Home Secretary to decide
whether to exercise his power to order that Senator Pinochet be
extradited to Spain.

If Senator Pinochet were gtill the head of state of Chile, he and
Chile would bein a postion to complain thet the entire
extradition process was a violation of the duties owed under
internationd law to a person of his status. A head of Sateon a
vigt to another country isinviolable. He cannot be arrested or



detained, let done removed agang hiswill to another country,
and heis not subject to the judicid processes, whether civil or
crimind, of the courts of the state that he is vigting. But

Senator Pinochet is no longer head of ate of Chile. Whileasa
meatter of courtesy a state may accord a visitor of Senator
Pinochet's distinction certain privileges, it is under no lega
obligation to do so. He accepts, and Chile accepts, that this
country no longer owes him any duty under internationa law by
reason of his gatus ratione personae. Immunity is clamed,
ratione materiae, on the ground that the subject matter of the
extradition process is the conduct by Senator Pinochet of his
officia functions when he was head of sate. The damis put
thusin hiswritten case:

"Thereis no digtinction to be made between a head of Sate,
aformer head of Sate, a state officia or aformer state
officid in respect of officid acts performed under colour
of thair office. Immunity will attach to dl officid acts
which are imputable or attributable to the date. It is
therefore the nature of the conduct and the capacity of the
Respondent at the time of the conduct dleged, not the
capacity of the Respondent a  the time of any suit, that is
relevant.”

We are not, of course, here concerned with acivil suit but with
proceedings that are crimind in nature. Principles of the law of
immunity that gpply in relation to avil litigation will not
necessarily apply to acriminad prosecution. The nature of the
process with which this gppedl is concerned is not a prosecution
but extradition. The critica issue that the court has to address
inthat processis, however, whether the conduct of Senator
Pinochet which forms the subject of the extradition request
condtituted a crime or crimes under English law. The argument in
relaion to extradition has proceeded on the premise that the same
principles apply that would apply if Senator Pinochet were being
prosecuted in this country for the conduct in question. It seems
to methat that is an appropriate premise on which to proceed.

Why isit said to be contrary to internationd law to prosecute
someone who was once head of State, or a gate officid, in
respect of acts committed in his officid cgpacity? It is common
ground that the badis of the immunity claimed is an obligation
owed to Chile, not to Senator Pinochet. Theimmunity assarted is
Chilés. Were these civil proceedings in which damages were
clamed in respect of acts committed by Senator Pinochet in the



government of Chile, Chile could argue that it wasitsdf

indirectly impleaded. That argument does not run where the
proceedings are crimina and where the issue is Senator Finochet's
persond respongbility, not that of Chile. The following generd
principles are advanced in Chiles written case as supporting the
immunity daimed:

"(a) the sovereign equdity of states and the maintenance of
internationa relations require that the courts of one Sate
will not adjudicate on the governmenta acts of another
sate;

(b) intervention in the internd affairs of other datesis
prohibited by internationa law;

(c) conflict in internationd relaionswill be caused by
such adjudication or intervention."”

These principles are illugtrated by the following passage from

Hatch v. Baez (1876) 7 Hun. 596, 5 Am. Int. L. Cas. 434, acaein
which the former President of the Dominican Republic was sued in
New York for injuries alegedly sustained at his handsin San
Domingo.

"The counsd for the plantiff relies on the generd

principle, that al persons, of whatever rank or condition,
whether in or out of office, are lidble to be sued by themin
violation of law. Conceding the truth and universdity of
that principle, it does not establish the jurisdiction of our
tribunals to take cognizance of the officid acts of foreign
governments. We think that, by the universa comity of
nations and the established rules of internatiord law, the
courts of one country are bound to abstain from gtting in
judgement on the acts of another government done within its
own territory. Each date is sovereign throughout its domain.
The acts of the defendant for which he is sued were done by
him in the exercise of that part of the sovereignty of S.
Domingo which belongs to the executive department of that
government. To make him amenable to aforeign jurisdiction
for such acts, would be a direct assault upon the sovereignty
and independence of his country. The only remedy for such
wrongs must be sought through the intervention of the
government of the person injured.

"The fact that the defendant has ceased to be president of



. Domingo does not destroy hisimmunity. That springs from
the capacity in which the acts were done, and protects the
individuad who did them, because they emanated from aforeign
and friendly government.”

This statement was made in the context of civil proceedings. |
propose to turn to the sources of international law to see whether
they establish that those principles have given rise to arule of
immunity in relaion to crimina proceedings.

The sources of immunity

Many rules of public internationd law are founded upon or
reflected in Conventions. Thisis true of those rules of state
immunity which rdae to dvil suit--see the European Convention
on State Immunity 1972. It is not, however, true of state immunity
inrelation to crimind proceedings. The primary source of
internationd law is custom, that is"a clear and continuous habit
of doing certain actions which has grown up under the conviction
that these actions are, according to internationd law, obligatory
or right"--Oppenheim's Internationa Law, Sth ed. p. 27. Other
sources of internationd law arejudicid decisions, the writing

of authors and "the generd principles of law recognised by al
civilised nations'--see Article 38 of the Statute of the
Internationa Court of Justice. To what extent can the immunity
asserted in this appedl be traced to such sources?

Custom

Inwhat circumstances might a head of state or other state
officdd commit acrimina offence under the law of aforegn
date in the course of the performance of his officia duties?

Prior to the developments in internationa law which have taken
place in the last fifty years, the answer is very few. Had the

events with which this gpped is concerned occurred in the 19th
century, there could have been no question of Senator Pinochet
being subjected to crimind proceedings in this country in respect

of acts, however heinous, committed in Chile. This would not have
been because he would have been entitled to immunity from process,
but for amore fundamenta reason. He would have committed no
crime under the law of England and the courts of England would not
have purported to exercise a crimind jurisdiction in respect of

the conduct in Chile of any nationd of that sate. | have no

doubt that the same would have been true of the courts of Spain.



Under internationd practice crimind law wasterritorid. This
accorded with the fundamenta principle of internationa law thet
one state must not intervenein the interna affairs of another.

For one dtate to have legidated to make crimind acts committed
within the territory of another state by the nationals of the

latter would have infringed this principle. So it would to have
exercised jurisdiction in respect of such acts. An officid of one
gate could only commit a crime under the law of another state by
going to that gate and committing acrimind act there. Itis
certainly possible to envisage a diplomat committing acrime
within the territory to which he was accredited, and even to
envisage his doing so in the performance of his officid
functions--though thisis less easy. Wdl established

internationd law makes provison for the diplomat. The Vienna
Convention on Diplomatic Relations 1961 provides for immunity from
civil and crimina process while the diplomat isin post and,
thereefter, in repect of conduct which he committed in the
performance of his officid functionswhilein post. Customary
internationa law provided a head of sate with immunity from any
form of processwhile visting aforeign sate. It is possble to
envisage avisting head of gate committing acrimind offencein
the course of performing his officid functions while on avist

and when dothed with status immunity. What seemsinherently
unlikey isthat aforeign head of state should commit acrimind
offence in the performance of his officid functionswhileon a
vist and subsequently return after ceasing to be head of Sate.
Certainly this cannot have happened with sufficient frequency for
any custom to have developed in relation to it. Nor am | aware of
any cusom which would have protected from crimina process a
vigting officid of aforeign sate who was not amember of a
gpecid misson had he had the temerity to commit acrimind
offence in the pursuance of some officid function. For these
reasons | do not believe that custom can provide any foundation
for arule that aformer head of dateis entitled to immunity

from crimind process in respect of crimes committed in the
exercise of hisofficid functions.

Judicia decisons

In the light of the considerationsto which | have just referred,

it is not surprising that Senator Pinochet and the Republic of

Chile have been unable to point to any body of judicia precedent
which supports the proposition that aformer head of state or
other government officia can establish immunity from crimina
process on the ground that the crime was committed in the course



of performing officid functions. The best that counsd for Chile

has been able to do isto draw atention to the following obiter
opinion of the Swiss Federd Tribuna in Marcos and Marcosv.
Federa Department of Police (1989) 102 I.L.R. 198 at pp. 202-3.

"The privilege of the immunity from crimind jurisdiction of
heads of date .. . . has not been fully codified in the
Vienna Convention [on Diplomatic Relationg]. . . . But it

cannot be concluded that the texts of conventions drafted

under the aggis of the United Nations grant a lesser

protection to heads of foreign states than to the diplomatic
representatives of the state which those heads of sate lead
or universdly represent. . . . Articles 32 and 39 of the
Vienna Convention must therefore apply by andogy to heads of
state."

Writings of authors

We have been referred to the writings of a number of learned
authors in support of the immunity asserted on behalf of Senator
Pinochet. Oppenheim comments at para. 456:

"All privileges mentioned must be granted to a head of Sate
only s0 long as he holds that position. Therefore, after he
has been deposed or has abdicated, he may be sued, at least
in repect of obligations of a private character entered into
while head of ate. For his official acts as head of Sate
he will, like any other agent of a date, enjoy continuing
immunity.”

This comment plainly relaesto civil proceedings.

Satow's Guide to Diplomatic Practice 5th Edition dedlsin Chapter
2 with the pogition of avigting head of state. The authors ded
largely with immunity from cvil proceedings but gate (at p. 10)
that under cusomary internationd law "heis entitled to
immunity--probably without exception--from crimind and avil
juridiction”. After afurther passage deding with civil

proceedings, the authors state:

"A head of state who has been deposed or replaced or has
abdicated or resigned is of course no longer entitled to
privileges or immunities as a head of sate. He will be
entitled to continuing immunity in regard to acts which he
performed while head of state, provided that the acts were



performed in his officid cgpacity; in thishis postion is
no different from that of any agent of the Sate."

Sir Arthur Wettsin his monologue on The Legd Postionin
Internationd Law of Heads of State, Heads of Government and

Foreign Minigters, Recuell des cours, volume 247 (1994--111) dedls

with the loss of immunity of ahead of sate who is deposed on a
foreign vigt. He then adds at p. 89:

"A head of ga€es officid acts, performed in his public
capacity as head of sate, are however subject to different
consderations. Such acts are acts of the state rather than
the head of state's persond acts, and he cannot be sued for
them even after he has ceased to be head of State. The
position issmilar to that of acts performed by an
ambassador in the exercise of hisfunctions, for which
immunity continues to subs s even &fter the ambassador's
appointment has cometo an end.”

My Lords, | do not find these writings, unsupported as they are by
any reference to precedent or practice, acompeling foundation
for the immunity in repect of crimina proceedings thet is
asserted.

Generd principles of law recognised by al civilised nations

The dam for immunity raised in this caseis assarted in rdation
to anovd type of extra-territoriad crimind jurisdiction. The
nature of that jurisdiction | shdl congder shortly. If immunity
from that jurisdiction isto be established it seems to me that
this can only be on the basis of gpplying the established generd
principles of internationa law relied upon by Chileto which |
have dready referred, rather than any specific rule of law
relating to immunity from crimina process.

These principles underlie some of the rules of immunity that are
clearly established in rdlation to civil proceedings. It istime

to take a closer look at these rules, and at the status immunity
that is enjoyed by a head of State ratione personae.

Immunity from civil suit of the Sate itsdf.
It was origindly an absolute rule that the court of one Sate

would not entertain acivil suit brought againgt another date.
All gates are equa and this was said to explain why one state



could not gt in judgment on another. This rule was not viable

once gtates began to involve themselves in commerce on alarge
scale and date practice developed an dternative restrictive rule

of state immunity under which immunity subsisted in respect of the
public acts of the state but not for its commercid acts. A

digtinction was drawn between acts done jure imperii and acts done
jure gestionis. This refinement of public internationd law was
described by Lord Denning, M.R. in Trendtex Trading Corporation v.
Centrd Bank of Nigeria[1977] 1 Q.B. 529. In that case the
mgority of the Court of Apped held that the common law of
England, of which internationd law forms part, had aso changed

to embrace the redtrictive theory of state immunity from civil
process. That change was about to be embodied in statute, the
State Immunity Act 1978, which gave effect to the European
Convention on State Immunity of 1972.

Part | of the Act Sarts by providing:
"1. Generd immunity from jurisdiction

(1) A gaeisimmune from the jurisdiction of the courts
of the United Kingdom except as provided in the following
provisons of this Part of thisAct."

Part | goes on to make provison for anumber of exceptions from
immunity, the most notable of which is, by Section 3, that in
relation to acommercia transaction entered into by the state.

Part | does not apply to criminal proceedings--Section 16 (4).

The immunity of ahead of date ratione personae.

An acting head of state enjoyed by reason of his Satus absolute
immunity from dl legd process. This had its origin in the times
when the head of State truly personified the Sate. It mirrored

the absolute immunity from avil processin repect of civil
proceedings and reflected the fact that an action against a head
of state in respect of his public acts was, in effect, an action
againg the ate itsdf. There were, however, other reasons for
the immunity. It would have been contrary to the dignity of a head
of state that he should be subjected to judicia process and this
would have been likdly to interfere with the exercise of his
duties as ahead of sate. Accordingly the immunity applied to
both crimina and civil proceedings and, insofar as civil
proceedings were concerned, to transactions entered into by the
head of gtatein his private aswdl as his public capecity.



When the immunity of the state in repect of civil proceedings was
restricted to exclude commercid transactions, the immunity of the
head of state in respect of transactions entered into on behalf of
the gate in his public capacity was Smilarly restricted,

athough the remainder of hisimmunity remained--see Sections 14
(2) (& and 20 (5) of the Act of 1978.

Immunity ratione materiae.

Thisisan immunity of the state which gpplies to preclude the
courts of another state from asserting jurisdiction in relaion to
aauit brought againgt an officid or other agent of the Sate,

present or pagt, in relation to the conduct of the business of the
date while in office. While ahead of date is serving, his

datus ensures him immunity. Once heis out of office, heisin

the same pogition as any other Sate officid and any immunity

will be based upon the nature of the subject matter of the
litigation. We were referred to a number of examples of civil
proceedings againg aformer head of state where the vaidity of a
clam to immunity turned, in whole or in part, on whether the
transaction in question was one in which the defendant had acted
inapublic or a private capacity: Ex King Farouk of Egypt v.
Chrigtian Dior, SA.R.L. (1957) 24 |.L.R. 228; Soc. Jean Desses\v.
Prince Farouk (1963) 65 I.L.R. 37; Jminez v. Aristeguieta 311 F.
2d. 547; U.S. v. Noriega (1997) 117 F. 3rd. 1206.

[ Therewould seem to be two explanations for immunity ratione
materiae. Thefirg isthat to sue an individud in respect of the
conduct of the state's businessis, indirectly, to sue the date.

The state would be obliged to meet any award of damage made
againg theindividud. This reasoning has no application to
crimind proceedings. The second explanation for the immunity is
the principle that it is contrary to international law for one

date to adjudicate upon the internd affairs of another sate.
Where adate or adtate officid isimpleaded, this principle
goplies as part of the explanation for immunity. Where a dateis
not directly or indirectly impleaded in the litigation, so that no
issue of state immunity as such arises, the English and American
courts have nonetheless, as a matter of judicia restraint, held
themsalves not competent to entertain litigation that turns on the
vdidity of the public acts of aforeign state, gpplying what has
become known as the act of state doctrine. Two citations well
illudrate the principle:



1. Underhill v. Hernandez (1897) 168 U.S. 456 at p. 457 (per
Fuller CJ):

"Every sovereign state is bound to respect the independence
of every other sovereign state, and the courts of one country
will not St in judgment on the acts of the government of
another done within its own territory. Redress of grievances
by reason of such acts must be obtained through the means
open to be availed of by sovereign powers as between
themsdves. . . Theimmunity of individuas from suits
brought in foreign tribunds for acts done within tharr own
dates, in the exercise of governmenta authority, whether as
cavil officers or as military commanders, must necessaily
extend to the agents of governments ruling by paramount force
as matter of fact."

2. Buck v. Att. Gen. [1965] Ch. 475, 770, per Diplock L.J.

"Asamember of the family of naions, the Government of the
United Kingdom (of which this court forms part of the
judicid branch) observesthe rules of comity, viddicet, the
accepted rules of mutual conduct as between state and State
which each state adopts in relation to other states to adopt

in relation to itsalf. One of those rulesisthat it does not
purport to exercise jurisdiction over the internd affairs of

any other independent state, or to apply measures of coercion
to it or to its property, except in accordance with the rules

of public internationd law. One of the commonest
applications of thisrule by the judicid branch of the

United Kingdom Government is the well-known doctrine of
sovereign immunity. A foreign sate cannot be impleaded in
the English courts without its consent: see Duff Devel opment
Co. v. Kelantan Government. As was made clear in Rahimtoola
v. Nizam of Hyderabad, the application of the doctrine of
sovereign immunity does not depend upon the persons between
whom the issueis joined, but upon the subject-matter of the
issue. For the English court to pronounce upon the vaidity

of alaw of aforeign sovereign Sate within its own

territory o that the validity of that law became the res of

the resjudicatain the suit, would be to assert jurisdiction

over theinterna affairs of that state. That would be a

breach of the rules of comity”



It is contended on behdf of the respondent that the question of
whether an officid isacting in a public capacity does not depend
upon whether he is acting within the law of the state on whose
behdf he purportsto act, or even within the limits of

internationd law. His conduct in an officid capecity will,

whether lawful or unlawful, be conduct of the state and the Sate
will be entitled to assart immunity in repect of it. In the fied

of civil litigation these propositions are supported by authority.
There are a number of instances where plaintiffs have impleaded
states claiming damages for injuries inflicted by crimina conduct
on the part of Sate officids which dlegedly violated

internationd law. In those proceedings it was of the essence of
the plaintiffs case that the dlegedly crimind conduct was

conduct of the gtate and this was not generdly inissue. What was
in issue was whether the crimindity of the conduct deprived the
date of immunity and on that issue the plaintiffs failed. Counsd
for the Respondent provided us with an impressive, and depressing,
ligt of such case:

Sdtany v. Reagan (1988) 702 F. Supp. 319 (claims of
assassination and terrorism); Siderman de Blake v. Republic of
Argentine (1992) 965 F.2d 699 (claim of torture); Princz v.
Federa Republic of Germany (1994) 26 F. 3d 1166 (D.C. Cir. 1994)
(dam in respect of the holocaust); Al-Adsani v. Government of
Kuwait (1996) 107 I.L.R. 536 (claim of torture); Sampson v.
Federa Republic of Germany 975 F. Supp. 1108 (N.D. 111. 1997)
(clam in respect of the holocaust); Smith v. Libya, 886 F. Supp.
406 (EDNY/, 1995) 101 F. 3d 239 (2d Cir. 1996) (claim in respect of
Lockerbie bombing); Persinger v. Idamic Republic of Iran 729 F.2d
835, (D.C. Cir. 1984) (claim in relation to hostage taking at the

U.S. Embassy).

It isto be observed that all but one of those cases involved
decisons of courts exercising the federd jurisdiction of the

United States, Al-Adsani v. Government of Kuwait being a decison
of the Court of Apped of this country. In each case immunity from
civil suit was afforded by statute--in America, the Foreign

Sovereign Immunities Act and, in England, the State Immunity Act
1978. In each case the court felt itsalf precluded by the clear

words of the statute from acceding to the submission that Sate
immunity would not protect againg liability for conduct which
infringed internationd law.

Thevitd issue.



The submission advanced on behdf of the respondent in respect of
the effect of public internationa law can, | believe, be
summarised asfollows:

1. One gtate will not entertain judicid proceedings againg a
former head of State or other state officia of another state in
relation to conduct performed in his officid capacity.

2. Thisrule gpplies even if the conduct anountsto a crime
agand internationd law.

3. Thisrule gopliesin relation to both civil and crimind
proceedings.

For the reasons that | have given and if one proceeds on the
premise that Part | of the State Immunity Act correctly reflects
current internationd law, | believe that the first two
propositions are made out in relaion to civil proceedings. The
vita issueis the extert to which they apply to the exercise of
crimind jurisdiction in relation to the conduct that formsthe
basis of the request for extradition. This issue requires
condderation of the nature of that jurisdiction.

The development of internationd crimind law.

In the latter part of this century there has been developing a
recognition among states that some types of crimina conduct
cannot be treated as a matter for the exclusive competence of the
gate in which they occur. In the 9th edition of Oppenheim,
published in 1992, the authors commented at p. 998:

"While no generd rule of postive internationd law can as
yet be asserted which givesto sates the right to punish
foreign nationds for crimes againgt humanity in the same way
asthey are, for instance, entitled to punish acts of piracy,
there are clear indications pointing to the gradua evolution
of adgnificant principle of internationa law to that
effect. That principle conssts both in the adoption of the
rule of universdity of jurisdiction and in the recognition
of the supremacy of the law of humanity over the law of the
sovereign state when enacted or applied in violation of
elementary human rightsin amanner which may justly be held
to shock the conscience of mankind.”

The gppdlants, and those who have on this apped been given leave



to support them, contend that this passage, which appears verbatim
in earlier editions, is out of date. They contend that

internationa law now recognises a category of crimina conduct
with the following characteristics.

1) Itisso serious asto be of concern to al nations and not
just to the state in which it occurs.

2) Individuds guilty of it incur crimind respongbility under
internationa law.

3) Thereisuniversa jurisdiction in respect of it. This means
that internationd law recognisesthe right of any state to
prosecute an offender for it, regardless of where the crimina
conduct took place.

4) No state immunity attaches in respect of any such prosecution.

My Lords, thisisan areawhere internaiond law is on the move
and the move has been effected by express consensus recorded in or
reflected by a condgderable number of internationd insruments.
Since the Second World War states have recognised that not all
crimina conduct can be |eft to be dedlt with as a domestic matter
by the laws and the courts of the territories in which such

conduct occurs. There are some categories of crime of such gravity
that they shock the consciousness of mankind and cannot be
tolerated by the internationd community. Any individua who
commits such a crime offends againg internationa law. The nature
of these crimesis such that they are likely to involve the

concerted conduct of many and ligble to involve the complicity of
the officids of the satein which they occur, if not of the

daeitsdf. In these circumstancesit is desirable that

jurisdiction should exist to prosecute individuds for such

conduct outside the territory in which such conduct occurs.

| believethat it is dtill an open question whether internationd

law recognises universd jurisdiction in respect of internationd
crimes--that istheright, under internationd law, of the courts

of any date to prosecute for such crimes wherever they occur. In
relation to war crimes, such ajurisdiction has been asserted by
the State of Israel, notably in the prosecution of Adolf Eichmann,
but this assertion of jurisdiction does not reflect any genera

date practice in relaion to internationa crimes. Rather, states
have tended to agree, or to attempt to agree, on the creation of
internationd tribunadsto try internationa crimes. They have



however, on occason, agreed by conventions, that their nationa
courts should enjoy jurisdiction to prosecute for a particular
category of internationa crime wherever occurring.

The principle of state immunity provides no bar to the exercise of
crimind jurisdiction by an internationd tribund, but the

ingruments creating such tribunas have tended, nonetheless, to
make it plain that no exception from responghbility or immunity
from processisto be enjoyed by a head of state or other state
officid. Thusthe Charter of the Nuremberg Tribuna 1945 provides
by Article 7:

"The officid position of defendants, whether as heaed of
date or responsible officidsin Government Departments
shdl not be congdered as freeing them from respongbility
or mitigating punishment”

The Tokyo Charter of 1946, the Statute of the International
Crimind Tribund for the former Yugodaviaof 1993, the Statute
of the Internationa Crimind Tribund for Rwanda 1994 and the
Statute of the Internationa Crimina Court 1998 dl have
provisonsto like effect.

Where gates, by convention, agree that their nationa courts

shdl have jurisdiction on auniversd bassin respect of an
internationa crime, such agreement cannot implicitly remove
immunities ratione personae that exist under internationd law.

Such immunities can only be removed by express agreement or
waiver. Such an agreement was incorporated in the Convention on
the Prevention and Suppression of the Crime of Genocide 1984,
which provides.

"Persons committing genocide or any of the other acts
enumerated in Article 111 shal be punished, whether they are
conditutiondly respongible rulers, public officids, or
private individuas."

Had the Genocide Convention not contained this provision, an issue
could have been raised asto whether the jurisdiction conferred by
the Convention was subject to state immunity ratione materiae.
Would internationa law have required a court to grant immunity to
adefendant upon his demondtrating that he was acting in an

officid cgpacity? In my view it plainly would not. | do not reach
that concluson on the ground that asssting in genocide can never
be afunction of agtate officid. | reach that concluson on the



ample bass that no established rule of internationd law
requires state immunity ratione materiae to be accorded in respect
of prasecution for an internationd crime. Internationa crimes
and extra-territorid jurisdictionin relation to them are both

new arivasin the fied of public internationd law. | do not
believe that state immunity ratione materiae can co-exist with
them. The exercise of extra-territorid jurisdiction overridesthe
principle that one Sate will not intervene in the internd

affairs of another. It does so because, where internationa crime
is concerned, that principle cannot prevail. An internationa
crimeis as offensve, if not more offensive, to the internationa
community when committed under colour of office. Once
extra-territorid jurisdiction is established, it makes no sense

to exclude from it acts done in an officid capacity.

There can be no doubt that the conduct of which Senator Pinochet
stands accused by Spainis crimind under internationa law. The
Republic of Chile has accepted that torture is prohibited by
internationd law and that the prohibition of torture has the
character of jus cogens and or obligation ergaomnes. It is

further accepted that officidly sanctioned torture is forbidden

by internationa law. The information provided by Spain accuses
Senator Pinochet not merely of having abused his powers as head of
gate by committing torture, but of subduing politica opposition

by a campaign of abduction, torture and murder that extended
beyond the boundaries of Chile. When consdering what is aleged,
| do not believe that it is correct to attempt to andyse

individua eements of this campaign and to identify some as being
crimind under internationd law and others as not condtituting
internationd crimes. If Senator Pinochet behaved as Spain

aleged, then the entirety of his conduct was aviolation of the
norms of internetiond law. He can have no immunity againgt
prosecution for any crime that formed part of that campaign.

It isonly recently that the crimind courts of this country

acquired jurisdiction, pursuant to Section 134 of the Crimind

Justice Act 1984, to prosecute Senator Pinochet for torture
committed outside the territoria jurisdiction, provided thet it

was committed in the performance, or purported performance, of his
officid duties. Section 134 was passed to give effect to the

rights and obligations of this country under the Convention

againg Torture and Other Crud, Inhuman or Degrading Treatment or
Punishment of 1984, to which the United Kingdom, Spain and Chile
are dl Sgnatories. That Convention outlaws the infliction of

torture "by or at the ingtigation of or with the consent or



acquiescence of apublic officid or other person acting in an
officid capacity”. Each Sate party isrequired to make such
conduct crimind under its law, wherever committed. More
pertinently, each state party is required to prosecute any person
found within its jurisdiction who has committed such an offence,
unlessit extradites that person for trid for the offencein

another state. The only conduct covered by this Convention is
conduct which would be subject to immunity retione materiag, if
such immunity were gpplicable. The Convention is thus incompatible
with the gpplicability of immunity ratione maeriae. There are

only two possibilities. Oneis that the States Parties to the
Convention proceeded on the premise that no immunity could exist
ratione materiae in respect of torture, acrime contrary to
internationd law. The other isthat the States Parties to the
Convention expresdy agreed that immunity ratione materiae should
not gpply in the case of torture. | believe that the first of

these dternatives is the correct one, but either must be fata to

the assertion by Chile and Senator Pinochet of immunity in respect
of extradition proceedings based on torture.

The State Immunity Act 1978.

| have referred earlier to Part | of the State Immunity Act 1978,
which does not gpply to crimina proceedings. Part 111 of the Act,
whichisof generd gpplication is headed "Miscelaneous and
Supplementary”. Under this Part, Section 20 provides:

"(1) Subject to the provisons of this section and to any
necessary modifications, the Diplomatic Privileges Act 1964
shdl gpply to-

(a) asovereign or other head of state;

(b) members of hisfamily forming part of his
household; and

(c) hisprivate servants,

asit appliesto the head of adiplomatic mission, to
members of hisfamily forming part of his household and to
his private servants."

The Diplomatic Privileges Act 1964 was passed to give effect to
the Vienna Convention on Diplomatic Relaions of 1961. The
preamble to the Convention records that "peoples of dl nations



from ancient times have recognised the satus of diplomatic

agents'. The Convention codifies long standing rules of public
internationa law asto the privileges and immunities to be

enjoyed by adiplomatic misson. The Act of 1964 makes applicable
those Articles of the Convention that are scheduled to the Act.
These include Article 29, which makes the person of adiplomatic
agent immune from any form of detention and arret, Article 31
which confers on a diplometic agent immunity from the crimina and
civil jurisdiction of the recaiving Sate and Article 39, which
includes the following provisons:

"1. Every person entitled to privileges and immunities shdl
enjoy them from the moment he enters the territory of the
receiving state on proceedings to take up his post or, if
dready in itsterritory, from the moment when his
gopointment is natified to the Minigtry for Foreign Affairs
or such other ministry as may be agreed.

"2. When the functions of a person enjoying privileges and
immunities have come to an end, such privileges and
immunities shdl normaly cease a the moment when he leaves
the country, or on expiry of areasonable period in which to
do 0, but shall subsist until that time, even in case of
armed conflict. However, with respect to acts performed by
such a person in the exercise of his functions as amember of
the mission, immunity shdl continue to subsg.”

The question arises of how, after the "necessary modifications',
these provisions should be gpplied to a head of gate. All who
have so far in these proceedings given judicid consideration to
this problem have concluded that the provisions gpply so asto
confer the immunities enjoyed by a diplomat upon a head of Sate
in relation to his actions wherever in the world they take place.
Thisleads to the further conclusion that a former head of Sate
continues to enjoy immunity in repect of acts committed "in the
exercise of hisfunctions' as head of state, wherever those acts
occurred.

For mysdf, I would not accord Section 20 of the Act of 1978 such
broad effect. It seems to me that it does no more than to equate
the pogition of ahead of date and his entourage vigting this

country with thet of a diplomatic mission within this country.

Thus interpreted, Section 20 accords with established principles

of internationd law, is readily applicable and can appropriately

be described as supplementary to the other Parts of the Act. As



Lord Browne-Wilkinson has demonstrated, reference to the
parliamentary history of the Section discloses that thiswas

precisdy the origind intention of Section 20, for the section

expressy provided that it applied to a head of state who was"in

the United Kingdom at the invitation or with the consent of the
Government of the United Kingdom". Those words were deleted by
amendment. The mover of the amendment explained that the object of
the amendment was to ensure that heads of state would be trested
like heads of diplomatic missons "irrepective of presencein the
United Kingdom'”.

Senator Pinochet and Chile have contended that the effect of
Section 20, as amended, is to entitle Senator Pinochet to immunity
in respect of any acts committed in the performance of his

functions as head of state anywhere in the world, and that the
conduct which forms the subject matter of the extradition
proceedings, insofar asit occurred when Senator Pinochet was head
of state, conssted of acts committed by him in performance of his
functions as head of state.

If these submissions are correct, the Act of 1978 requiresthe
English court to produce aresult which isin conflict with
internationd law and with our obligations under the Torture
Convention. | do not believe that the submissions are correct, for
the following reasons.

As| have explained, | do not consider that Section 20 of the Act

of 1978 has any application to conduct of ahead of state outside
the United Kingdom. Such conduct remains governed by the rules of
public internationd law. Reference to the parliamentary history

of the section, which | do not consider appropriate, serves merely

to confuse what appears to me to be relatively clear.

If I an migaken in this view and we are bound by the Act of 1978
to accord to Senator Pinochet immunity in respect of dl acts
committed "in performance of his functions as heed of sate’, |
would not hold that the course of conduct aleged by Spainfals
within that description. Article 3 of the Vienna Convention, which
grangely is not one of those scheduled to the Act of 1964,
defines the functions of a diplomatic misson asincuding
"protecting in the recelving sate the interests of the sending

date and of its nationds, within the limits permitted by

internationd law" [the emphasisis ming).

Insofar as Part 111 of the Act of 1978 entitles aformer head of



date to immunity in repect of the performance of his officid
functions | do not believe that those functions can, as a maiter
of gatutory interpretation, extend to actions that are prohibited
ascrimina under internationa law. In thisway one can
reconcile, as one must seek to do, the provisons of the Act of
1978 with the requirements of public internationa law.

For these reasons, | would alow the appeal in respect of so much
of the conduct aleged againgt Senator Pinochet as congtitutes
extradition crimes. | agree with Lord Hope as to the consegquences
which will follow as aresult of the change in the scope of the

case.



