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Before | commence my judgment there are certain preliminary matters which |
feel | should mention. | do so because of the enormous public attention which this
case has received both in this country and abroad, and because of the emotions,
indeed passions, to which it has given rise.

Extradition is a branch of law relatively unknown to the general public, and
therefore | think it is very important that | should say a few words at the outset to
explain the proceedings and my role as the Presiding Magistrate. | shall, by way of
explanation deal with the following: the proper approach of the court to the case
before it; the nature of the hearing; the function of the court; and my own duties
including the delivery of my judgment.

With regard to the first point | cannot do better than quote the words of Lord
Browne-Wilkinson in the early part of his judgment delivered on 24" March of this
year when this case was before the House of Lords Appellate Committee. What the
learned law lord said was this:

“In 1998 Senator Pinochet came to the United Kingdom for medical treatment.
The judicia authorities in Spain sought to extradite him in order to stand tria in
Spain on alarge number of charges. Some of those charges had links with Spain.
But most of the charges had no connection with Spain. The background to the
case’, said the learned law lord, “is that to those of left-wing political convictions
Senator Pinochet is seen as an archrdevil: to those of right-wing persuasions he is
seen as the saviour of Chile. It may well be thought”, he cortinued, “that the tria
of Senator Pinochet in Spain for offences all of which related to the State of Chile
and most of which occurred in Chile is not calculated to achieve the best justice.
But | cannot emphasise too strongly that that is no concern of your Lordships.
Although others perceive our task as being to choose between the two sides on the
grounds of personal preference or political inclination, that is an entire
misconception”.

| respectfully adopt those words so far as this court is concerned, It is unfortunate
that this point has to be made at all, but having regard to the appearance in the
press of one or two foolish articles hinting at the possibility of bias, and taking into
account the great deal of public debate, including statements of opinion by prominent
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public figures, | fedl it incumbent upon me to emphasise that my decision in this case
will be based upon the law and the law alone, in accordance with the judicial oath “to
do right to all manner of persons, after the laws and ordinances of the realm, without
fear or favour, affection or ill-will”. If my understanding of the law is at fault a
higher court will put that right.

Next | turn to the nature of these proceedings. The Spanish request is made under
the terms of the European Convention on Extradition, entered into by a number of
states, mostly though not entirely, European, for the purpose of smplifying and
expediting the process of the return of fugitive offenders. Both Spain and the United
Kingdom are signatories to the Convention and both have embodied its terms, with
few reservations, into their own domestic law. In the case of this country the
relevant law is contained in the Extradition Act 1989 and in The European
Convention on Extradition Order 1990. The pupose of the Convention would
appear to be to expedite and streamline the extradition process and so avoid the
previous situation under which fugitives from justice, by taking every conceivable
technicality, were able to delay, in some instances for years, their return to the
requesting state.

The purpose of such Conventions is to assist the forces of law and order to counter
the ever increasing sophistication with which international criminals, be they
terrorists, drug traffickers, perpetrators of fraud on an international scale and such
like, exploit advanced technology and communications to commit their crimes and
avoid detection and subsequent apprehension. In recent years a number of such
agreements between states have been entered into, including ore which has been an
important factor in this case, namely the United Nations Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted by the
United Nations Genera Assembly on 10" December 1984, referred to for
convenience as “ The Torture Convention”.

These Conventions represent the growing trend of the international community to
combine together to outlaw crimes which are abhorrent to civilised society whether
they be offences of the kind to which | have referred or crimes of cruelty and
violence which may be committed by individuals, by terrorist groups seeking to
influence or overthrow democratic governments or by undemocratic governments
against their own citizens. This development may be said to presage the day when,
for the purposes of extradition, there will be one law for one world.

Against that background let me now turn to the function of this court. In this respect
| cannot do better than quote the words of Lord Justice Kennedy in the case of In Re
Anthony: “The whole purpose of the Convention and those parts of the statute, to
which | have referred, is to provide a ssimplified form of procedure which does not
become bogged down in detailed consideration of evidence. The person whose
extradition is sought needs to know, in general terms, what he is supposed to have
done, and both the Secretary of State and the Magistrate need to be satisfied that the
conduct alleged would amount to a serious crime in either country”. But as Lord
Templeman said in Evans. “The magistrate is not concerned with proof of the facts,
the possibilities of other relevant facts, or the emergence of any defence; these are
matters for trial”.
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It cannot be too strongly emphasised that these proceedings are not conducted for the
purpose of deciding the guilt or innocence of Senator Pinochet in respect of the
allegations made against him, nor would a finding on my part that the request of
Spain should be complied with be any indication whatever that 1 have formed a
view as to his guilt or innocence.

The purpose of this hearing is to enable me as the presiding magistrate, to decide
whether or not the conditions are in place which would oblige me to order the
committal of Senator Pinochet to await the decision of the Secretary of State.

This is an accusation case under the Convention. No evidence is called, except on
very restricted issues, and there is no requirement for the Government of Spain to
establish a prima facie case. This is because the whole purpose of this procedure is
to ensure that, so far as possible, contentious matters should be thrashed out in the
courts of the requesting state. Hence, it would be in the Spanish court, should the
case go that far, that evidence would be called and tested. It is there thet Senator
Pinochet would be able to establish any defence.

| refer to my own position as magistrate. My decision is not final. Firstly, both the
government and the defence have the right to appeal my ruling, depending on which
way it goes, to the Divisional Court of the High Court, and thereafter, with leave, to
the House of Lords. Secondly, if Senator Pinochet is not discharged, the final
decision regarding his extradition to Spain rests with the Secretary of State and not
with the courts.

One further matter. The Divisional Court of the High Court, which hears appeals
from this court in extradition cases, has indicated, very understandably, that when
such appeals are heard it is helpful to the judges if they are provided with a statement
of the magistrate’s reasons for his decision. It is not my proper task to give a long
judgment tracing through in detail all the submissions and dwelling in depth on the
authorities. | therefore now return to what | understand to be the main issues, my
ruling on each of these, and my reasons for so ruling.

The first question for my consideration is whether | can properly entertain material
produced by the requesting state which was not before and had not been requested by
the Secretary of State when he issued his atthority to proceed on the 14™ April 1999.

| can find nothing in Articles 12 or 13 of the Convention or Section 7 of the
Extradition Act which states this. | am also satisfied that the case of Cuoghi is clear
authority against it.

Article 12 sets out the necessary form and contents of the Request. Article 13, under
the heading “ Supplementary Information” states:

“If the information communicated by the requesting party is found to be
insufficient to allow the requested party to make a decision in pursuance of
this Convention, the latter party shall request the necessary supplementary
information and may fix atime-limit for the receipt thereof”.
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The power of the Secretary of State under Article 13 to request further information is
for the purpose of enabling him the better to formulate the correct offences to be
contained in the authority to proceed. | draw no inference from this that further
material which was not before him when he issued his authority is not receivable by
the court. The purpose of Article 13 is to assist the Secretary of State perform his
task, not to deprive the court of necessary information to enable it perform its
function.

| have been referred by the defence to a letter dated 15" April 1999 from a Home
Office official to solicitors for the defence. | am not at al sure that in reaching my
decision on this point it is appropriate for me to have regard to the contents of such a
letter. But in any event | do not accede to the interpretation that the defence place
upon the passages marked. The most significant appears to be paragraph 22. That
paragraph states that the Secretary of State has declined the invitation of The Crown
Prosecution Service to consider fresh material dated 10" December 1998, 24™"
December 1998, 26" March 1998(9) and 3" April 1999 subsequent to the formal

request received in the Home Office on 11" November 1998.

The following words are important however.

“He does not regard the material to be ‘ supplementary material’ under Article
13 of the ECE snce, as the requested party in that Article, he has not
considered it necessary to request such material from Spain in order to make
his decision”.

The authority to proceed is, as the Government of Spain submits, the document
which starts the proceedings moving. | can find no basis for the proposition that
material which the Secretary of State has not found it necessary to request or
consider should therefore be unavailable to the court. Section 7(2)(b) of the
Extradition Act which refers to “particulars of the offence of which he is accused
......... “ which “shall be furnished with any such request” does not in my view
confine the court to those particulars which were furnished with the original request

or which were before the Secretary of State when he issued his authority to proceed.

The further material, objected to by the defence is in my view supplementary to and
in amplification of the conduct alleged against Senator Pinochet, namely his
involvement in acts of torture and conspiracy to commit such acts. If such material
described totally different offences the position would be different.

The relevant authority in point is that of Re Cuoghi. The Government and the
defence each place a different construction on this case. | have to say | find the
Government view more persuasive. The crucia words of Lord Justice Kennedy are
these:

“If the magistrate is satisfied that the authority to proceed has been issued in
respect of the person arrested and that the offence to which the authority to
proceed relates is an extradition crime he is required to commit. Nothing in the
statute requires him to reach that state of mind on the basis of information as it
was before the Secretary of State”.
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My ruling is therefore that | am entitled to receive ard consider the further
information which was not before the Secretary of State at the time he issued his
authority to proceed on 14" April.

The next matter for my consideration is whether the conduct of which Senator
Pinochet stands accused is conduct which if it occurred in this country and also in
Spain would, under the law of each country constitute extraditable offences. Thisis
called the “double criminality rule” which must be satisfied before | can properly
commit Mr Pinochet to await the Secretary of State’s further direction.

Section 2(1)(a) of the Extradition Act 1989 defines an extradition crime as “conduct
in the territory of a foreign state ........ which, if it occurred in the United Kingdom,
would constitute an offence punishable with imprisonment for a term of 12 months,
or any greater punishment, and which, however described in the law of the foreign
dtate ....... iS SO punishable under that law”.

May | say straight away that | feel sure that the House of Lords at the March hearing
had under eview the question of extradition crimes and immunity as two separate
issues. Lord Browne-Wilkinson made that clear when he said at the commencement
of hisjudgment:

“Our job isto decide two questions of law: are there any extradition crimes and,
if so, is Senator Pinochet immune from trial for committing those crimes. If, asa
matter of law, there are no extradition crimes or he is entitled to immunity in relation
to whichever crimes there are, then there is no lega right to extradite Senator
Pinochet to Spain, or indeed to stand in the way of his return to Chile. If, on the
other hand, there are extradition crimes in relation to which Senator Pinochet is not
entitled to state immunity then it will be open to the Home Secretary to extradite
him.

"The task of this House is only to decide those points of law”.

| have carefully and respectfully read and re-read the judgments of their Lordships
and | am satisfied that the magjority of the House regarded the Torture Convention to
be of universal application. Chile, Spain and the United Kingdom are all signatories
to the Convention. The Criminal Justice Act 1988 Section 134 applies the
Convention to the law of this country. Section 134(3) provides that the offence can
be committed by act or omission, and the torture may be mental or physical. It has
been submitted to me that the Government of Spain have to provide information that
the alleged torture must be widespread and systematic. A majority of the House held
that one act of torture was sufficient to establish the necessary conduct, Lord Goff
dissenting. However, having admitted the further information, | respectfully adopt
the view of their Lordships that the conduct alleged against Senator Pinochet would
be extraditable offences under English law if the accusations were substantiated. But
even without the guidance of the highest court in the land | would have come to the
same conclusion.

What is the position regarding the law of Spain? The defence submit that | cannot be

satisfied thet by the law of Spain the conduct as alleged against Senator Pinochet is
an extraditable offence in that country. Am | bound by the insistence of Spain that
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the conduct would be punishable in Spain with a sentence of twelve months
imprisonment or more or should | examine the situation more closely?

Here | receive great assistance from the leading House of Lords case of In Re Evans.
| must ask the indulgence of counsel who | know are al too familiar with it, but | feel
that it has such a powerful bearing on my judgment that | propose to cite those
passages in the landmark judgment of Lord Templeman which | consider most
important.

Mr Nicholls has, | think, conceded that on the authority of Evans he is not entitled to
call evidence of foreign law. He is entitled to make submissions, and | have to ask
myself what is my position as a presiding magistrate having heard those submissions.

After reviewing the law generaly as attaching to accusation cases under the
Convention, Lord Templeman said “If the magistrate in committal proceedings were
not limited to consideration of the conduct of the accused as alleged in the request for
extradition, in the light of the law of the foreign state as presented with the request,
then no one would ever be extradited until he had been tried and found guilty in the
United Kingdom of an offence against the law of a foreign country committed in the
foreign country”. He then states later: “For the purposes of the court of committal,
the conduct or facts are those set forth in the request for extradition; the relevant law
of the requesting state is that set forth in the request for extradition’.

Then again he states. “The magistrate will then consider whether the conduct set out
in the particulars of conduct furnished by the requested state constituted an offence
under the law set out in the particulars of law supplied by the requesting state. The
magistrate will be aware that the authorities which issued the foreign warrant for
arrest and the government which requested extradition must have been satisfied that
the conduct constituted an offence”.

| read that passage as saying that having heard submissions the relevant foreign law
to which | must direct my attention is that contained in the request. Can | go
behind the claim in the request that the foreign law has been infringed by the alleged
conduct.

To do so would surely involve me in an investigation of the foreign law of a kind
which the full House in Evans declared impermissible. Foreign experts would surely
have to assist the court. But that would be a reversion to the old system which has
been ruled out in Evans in Convention accusation cases.

Moreover the High Court of Spain has twice ruled that the conduct complained of
would amount to Extradition offences under the law of Spain. Could I, a magistrate
with no particular knowledge, or quite frankly no knowledge of Spanish law
challenge the rulings of Spanish High Court judges regarding the law of their own
country? | think not.

Two further significant passages in Lord Templeman’s judgment are worthy of note

in this context: “If the presentation of the law of the foreign state set forth in the
request for extradition were inaccurate or incomplete in a relevant and material
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respect and the correct Bw could not be presented by agreement, then the accused
would have his remedy in habeas corpus proceedings’.

The learned Law Lord is not there speaking in a derogatory manner of the
committing magistrate, but emphasising the very limited nature of the role he or she
has to play.

One final passage | would cite: “In my opinion where requests for extradition allege
acts of violence, theft, fraud or the like courts should be slow to pay heed to any
representations that such acts do not constitute offences under foreign law”.

| conclude therefore that | am bound by the Spanish representations as to their own
nation’s law and | accordingly find that the double criminality rule is satisfied.

The remaining issues | propose to deal with quite briefly.

The matter of immunity has been ruled upon by the House of Lords with one
dissentient voice. That ruling is binding upon this court.

Accordingly | find that the information before me relating to allegations after 8"
December 1988 constitute a course of conduct amounting to torture and conspiracy
to torture for which Senator Pinochet enjoys no immunity.

The attack on the charges relate in my view to matters of evidence appropriately
dealt with at the court of trial. Again | pray in aid a passage from Lord Templeman’s
judgment in Evans: “The magistrate is not concerned with proof of the facts, the
possibilities of other relevant facts, or the emergence of any defence; these are
matters for tria”. The issues raised on the charges essentidly go to Senator
Pinochet’s defence for which the appropriate court is the court of trial, which thisis
not.

| take the view that information relating to the allegation of conspiracy prior to 8"
December 1988 can be considered by the court, as conspiracy is a continuing
offence. However, this would not be my ruling relating to the substantive offences.

Whether the disappearances amount to torture; the effect on the families of those
who disappeared can amount to mental torture. Whether or not this was intended by
the regime of Senator Pinochet isin my view a matter of fact for the tria court.

On the basis of my findings | am therefore satisfied that all the conditions are

in place which oblige me under the terms of Section 9(8) of the Extradition Act 1989
to commit Senator Pinochet to await the decision of the Secretary of State
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