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13 janvier 2017
Dr. Jim Yong Kim
Président de la Banque Mondiale et du
Conseil administratif du CIRDI
WASHINGTON D.C.

Réf. : Victor Pey Casado et Fondation Président Allende v. République du Chili (Affaire No. ARB-
98-2. Nouvel examen- Rectification)

« | wasfurious beyond belief ..that was afraud!»
(Jack Straw, Her Majesty Principal Secretary of
State for the Home Department)

Monsieur le Président du Conseil administratif,

Conformément a la communication de Mme. la Secrétaire Générale du 4 décembre
2016, les parties Demanderesses ont I’honneur de soumettre leurs observations aux
communications des arbitres Sir Franklin Berman et M. V. V. Veeder des 4 et 11
décembre 2016, respectivement, et a la lettre de I’Etat du Chili du 6 décembre 2016,
relatives a la respectueuse récusation motivée des deux arbitres membres des Essex
Court Chambers formulée le 22 novembre 2016.

Introduction

De facon trés regrettable, dans la présente suite de procédures arbitrales, visant la
compensation de lI’une des grandes entreprises de presse du Chili, les parties
Demanderesses ont eu a déjouer d’interminables et récurrentes manceuvres frauduleuses
visant a les priver, par tous les moyens, de la possibilité de faire valoir leurs droits dans
le cas d’une procédure juste et équitable.

Un nombre considérable d’entre elles ont laissé des traces consignées dans le dossier
arbitral. Elles seront mentionnées ci-dessous.

D ’autre part des pratiques analogues avaient déja été mises en ceuvre antérieurement, a
Londres, par I’Etat du Chili vis-a-vis I’une des parties Demanderesses, la Fondation
espagnole Président Allende. Il est impossible de ne pas les mettre en rapport avec la
situation actuelle. Raison pour laquelle on en trouvera une description dans la section V,
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a titre d’information indispensable pour comprendre le modus operandi de I’Etat
Défendeur.

L "auteur des présentes observations a I’obligation professionnelle d’assurer que ses
clients bénéficient d’un encadrement arbitral reflétant des critéres objectifs de la plus
parfaite indépendance et de la plus totale impartialité.

C’est pourquoi les informations qui parviennent graduellement a leur connaissance a
partir du 20 septembre 2016, et les suites survenues depuis, ne lui ont laissé aucun autre
choix que I’introduction a regret le 22 novembre 2016 de la proposition motivée de
récusation.

I. LE CONFLIT D’INTERETS APPARENT PORTE A LA CONNAISSANCE DES
DEMANDERESSES A PARTIR DU 20 SEPTEMBRE 2016

Une proposition motivée de récusation est recevable dans la procédure de I’article 49
(2) de la Convention du CIRDI

L ’article 57 de la Convention du CIRDI figurant dans le Ch. V (« Du remplacement et
de la récusation des conciliateurs et des arbitres »), d’application générale, dispose :

« Unepartie peut demander a la Commission ou au Tribunal la récusation d un de ses
membres pour tout motifimpliquant un défaut manifeste des qualités requises par
| ‘article 14, alinéa (1). »

La prétention de I’Etat Défendeur de discriminer dans I’application de I’article 57 &
I’'une ou I’autre des procédures régies par le Ch. 1V de la Convention (« De

| arbitrage »), en particulier par I’article 49(2), n’a aucun fondement. Ubi lex non
distinguit, nec nos distinguere debemus.

Le Ch. | du Réglement d’arbitrage (« Organisation du Tribunal »), également
d’application générale, dispose a I’article 11(1) que « une vacance résultant de la
récusation d un arbitre » sera traité de la méme maniére que le décés d’un arbitre, sans
distinction de Tribunal o il siégeait. Etant entendu que la procédure de I’article 49(2)
de la Convention ne préserve pas un arbitre de la possibilité de démissionner ou de
décéder, il en découle que la récusation comme le déces d’un arbitre sont compatibles
avec la procédure de I’art. 49(2) de la Convention et la Régle n° 11(1).

Il figure également dans le Ch. | du Reglement d’arbitrage I’article 9 (« Récusation des
arbitres »), qui ne fait pas de distinction entre les arbitres siégeant dans le Tribunal de
la procédure régie par I’art. 49(2) de la Convention ou dans celles régies par les articles
50, 51 et 52.



4. La disposition de I’article 9(1) prévoit que « une partie demandant la récusation d'un
arbitre en vertu de I'article 57 de la Convention soumet sa demande diment motivée
au Secrétaire général dans les plus brefs délais, et en tout état de cause avant que
I'instance ait été déclarée close. »

5. Le fait porté a la connaissance des Demanderesses le 20 septembre 2016, a savoir les
démarches secrétes (sigilosas) de I’Etat du Chili dans les Essex Court Chambers, avait
été rendu public par le Gouvernement du Chili deux jours auparavant, apres que la
Sentence ait été prononcée et communiquée a toutes les parties (articles 48 et 49(2) de
la Convention), apres donc que le Tribunal arbitral soit devenufunctus officio comme
Mme. la Secrétaire Générale du CIRDI a rappelé le 20 octobre 20161en réponse au
paragraphe (Il) de la lettre des Demanderesses du 18 octobre2:

«Nous attirons | ‘attention de Monsieur Pey Casado et de la Fondation Président
Allende sur lefait que le tribunal constitué dans laprocédure de resoumission a rendu
sa sentence le 13 septembre 2016. Aucune des procédures prévues aux articles 49, 50,
et 51 de la Convention CIRDI n %tant actuellementpendante devant ce tribunal, les
demandesformulées au paragraphe (1) de la lettre de M. Pey Casado et la Fondation
Président Allende ne peuvent lui étre soumises. »

6. La procédure en rectification régie par I’article 49(2) ayant commencé avec le dép6t de
la demande le 27 octobre 2016, enregistrée le 8 novembre suivant, I’instance n’avait pas
été déclarée close lorsque le 22 novembre 2016 la respectueuse proposition de
récusation a été formulée.

7. Laréponse I’Etat Défendeur du 16 décembre 2016 (§27) soutient que by their very
nature, rectification proceedings are incompatible with arbitrator challenges, parce
que, selon lui, la Note explicative « D » de la Régle d’arbitrage 49(2) préparée par le
Secrétariat du Centre et publiée en avril 1982 affirme :

Unlike an interpretation, revision or annulment ofan award (. . .) the rectification ofan
award can only be made by the Tribunal that rendered the award.

L *Etat Défendeur a tronqué cette citation, en en dénaturant son sens et sa portée, car
cette Note poursuit :

«If,for any reason, the Tribunal cannot be reconvened, the only remedy would be a
proceeding under Chapter VIl of these Rules (la phrase soulignée a été omise par
I'Etat Défendeur).

Ceci est dit sans préjudice de I’interprétation systémique et contextuelle que pourrait
faire, le cas échéant, le Tribunal arbitral dans I’exercice de sa compétence (art. 41(1) de
la Convention), compte tenu du fait que la rédaction des Regles d’arbitrage 49 et 53, et
d’autres, a subi des modifications depuis la publication en 1982 de ladite Note
explicative du Secrétariat qui, précise-t-il, « do not constitute part ofthe Rules and have
no legalforce. »

1Piéce n° 68, lettre de Mme. la Secrétaire générale du CIRDI aux Demanderesses le 20 octobre 2016
2Piece n° 69, lettre a Mme. la Secrétaire générale du CIRDI des Demanderesses le 18 octobre 2016



8. En I’espéce la Demande a été enregistrée et communiquée le 8 novembre 2016 aux
parties et au Tribunal arbitral34qui le 16 novembre a invité la Défenderesse « a indiquer
si elle accepte les corrections proposées dans la Demande ».4Les Demanderesses ont
versé leur provision de fonds le 13 décembre 2016 et le Centre I’a communiqué le 22
décembre au Tribunal arbitral et a la Défenderesse.

9. 1l s’en suit qu’au cas ou il surviendrait au sein du Tribunal arbitral de la procédure de
I’article 49(2) I’'une de cause de vacance prévues dans la Regle n° 10(1) - « récusation,
déces, incapacité ou démission d un arbitre » -, cette vacance serait remplie
conformément aux dispositions des Régles nos. 10 et 11.

Si une question de procédure était a cette occasion soulevée par I’une ou I’autre des
parties il incomberait au Tribunal arbitral reconstitué de la trancher conformément a
I’article 44 de la Convention.

En troisieme lieu, sans préjudice de I’interprétation systémique et contextuelle que
pourrait faire, le cas échéant, le Tribunal arbitral dans I’exercice de sa compétence, dans
le cas improbable ol une vacance ne pourrait étre remplie la Convention assure aux
parties, selon la Note en question, les remédes prévues au Chapitre VI, a savoir ceux
régis par les articles nos. 50, 51 et 52.

10. Ce que la Convention ne dispose pas est que les parties a la procédure de I’article 49(2)
devraient impérativement étre soumises a des arbitres qui pourraient se trouver dans une
situation de conflit d’intéréts ou de biais survenue, dont on aurait eu connaissance aprés
le prononcé de la Sentence. L ’affirmation contraire de I’Etat Défendeur (§§27, 28) se
heurte a la force impérative, sans exceptions, de |’article 57 de la Convention et des
Régles 9 et 11.

11. 1l est également inadmissible la prétention de I’Etat Défendeur de placer I’article 49(2) -
figurant dans le Ch. IV, Section 4 de la Convention, correspondant au Ch. VI du
Réglement (« De la Sentence ») - en dehors des Regles générales de procédure sous
prétexte de la Régle n° 535dont I’application est circonscrite audit Ch. VII du
Réglement -qui correspond a la Section 5, a savoir «de l'interprétation, de la révision et
de I'annulation de la sentence » du Ch. IV de la Convention.

Cette prétention du Chili ne respecte pas le principe de droit selon lequel la lex specialis
dans le cadre du Ch. VII du Réglement -la Régle n° 53- n’annule pas nécessairement les
effets de la lexgeneralis -I’article n° 57 du Ch. V de la Convention et les Regles nos. 9
et 11 du Ch. I du Réglement.

12. En conséquence, la proposition de récusation des arbitres est recevable dans le cadre de
la procédure régie par I’article 49(2) de la Convention initiée le 27 octobre 2016.
Le respect de I’'indépendance et de I'impartialité des arbitres sont des principes
généraux du droit auxquels renvoie la Convention (article 42(1)).

3Piéce n° 70, lettre du 8 novembre 2016 de Mme. la Secrétaire générale p. i. du CIRDI aux parties avec
copie aux membres du Tribunal arbitral

4Piece n° 60, lettre du 16 novembre 2016 du Secrétaire du Tribunal arbitral aux parties avec copie aux

membres du Tribunal

5La Regle d’arbitrage 53 dispose: “Regles deprocédure. Les dispositions du présent Réglement

s ‘appliquent mutatis mutandis a toute procédure relative a | interprétation, la révision ou | ‘annulation

d une sentence et a toute décision du Tribunal ou Comité. »



13.

14.

15.

16.

17.

Il ne peuty avoir d’irrecevabilité de principe sur un tel sujet du fait de la spécificité de
la procédure. Cela instituerait un précédent grave qui serait en contradiction flagrante
avec les principes d’équité processuelle (due process).

La raison spécifique de la respectueuse proposition de récusation motivée est la position
d’apparent conflit d’intéréts avec I’Etat Défendeur de deux des arbitres du Tribunal
arbitral auquel les articles 49(2), 50 et 51 de la Convention conférent la compétence

a) De décider des remédes a I’égard de la Sentence arbitrale du 13 septembre 2016
en exécution de la sentence ferme et définitive du 8 mai 2008, qui a condamné la
République du Chili pour manquement au traitement juste et équitable, en ce
compris le déni dejustice, a I’égard des investisseurs espagnols propriétaires des
entreprises de presse CPP S.A. et EPC Ltée., dont 90% des actions appartiennent
a la Fondation espagnole « Président Allende »,

et, en particulier,

b) De traiter la demande du 27 octobre 2016 de suspension provisoire de la
procédure en correction d’erreurs matérielles contenues dans la Sentence du 13
septembre 2016, jusqu’a ce que le Tribunal arbitral prévu a I’article 50 de la
Convention prononce sa Décision sur la demande formulée le 7 octobre 2016 en
interprétation de la Sentence arbitrale du 8 mai 2008.

Le fait & I’origine de la proposition de récusation a été porté a la connaissance de la
Fondation espagnole le 20 septembre 2016, a savoir une déclaration d’un membre du
Gouvernement du Chili dévoilant publiquement des relations secrétes (sigilosas) avec
les Essex Court Chambers dont sont membres ces deux arbitres.

Il ne s’agit pas en I’espece de relations avec un barriste isolé comme affirme M.
Berman le 4 décembre 2016, mais du fait que ces Chambers sont devenues pendant le
présent arbitrage le principal repére des intéréts stratégiques de I’Etat chilien a Londres,
et que, de ce fait, cet Etat exerce une emprise objective considérable sur ce groupement
de conseils.

Depuis le 20 septembre 2016, d’autres faits, représentant des dangers plus graves pour
I’intégrité de la procédure arbitrale continuent de parvenir a la Fondation espagnole, un
résumé tres abrégé sera fait a la Section Il

Les deux arbitres et I’Etat Défendeur convergent objectivement dans leur refus a
accepter I’invitation qui leur a été faite le 13 octobre 2016 -sur la base de I’article 14(1)
de la Convention6, de la Regle d’arbitrage 6(2)7 et des Principes applicables de

6Article 14(1): “ Lespersonnes désignéespourfigurer sur les listes doiventjouir d une haute
considération morale, étre d Une compétence reconnue en matiérejuridique, commerciale, industrielle ou
financiére et offrir toute garantie d indépendance dans | exercice de leursfonctions. La compétence en
matiérejuridique despersonnes désignéespour la liste d ‘arbitres estparticulierement importante. ™
7Regle 6(2) : « Estjointe a laprésente une déclaration concernant (a) mes relations professionnelles

d ‘affaires et autres (sl en existe) avec les parties, passées et actuelles, et (b) toute autre circonstance qui

9



I’International Bar Association8(ci-aprés « de I’IBA ») sur les conflits d’intéréts dans
I’arbitrage international- de révéler les rapports que la partie Défenderesse, ou un
organisme dépendant de celle-ci, entretiennent avec des membres des Essex Court
Chambers, en particulier

10.

si | Etat du Chili, ou un organisme dépendant de celui-ci, est un client actuel ou antérieur
de membres des Essex Court Chambers, et a quelles dates,

si la République du Chili, ou un organisme dépendant de celle-ci, est un client régulier ou
occasionnel de membres des Essex Court Chambers, et a quelles dates,

les compensations et rétributions de toute espéce, y compris les pécuniaires, que la
République du Chili, ou un organisme dépendant de celle-ci, aurait versé a des membres
et des personnes en rapport avec les Essex Court Chambers, et les dates des paiements
correspondants,

les montantsfinanciers engagés par la République du Chili, ou par un organisme
dépendant de celle-ci, pour une période a venir avec des membres de ces Chambers, et
les dates des accords correspondants,

si les services que la République du Chili, ou un organisme dépendant de celle-ci,
recoivent de membres appartenant aux Essex Court Chambers portent sur des conseils
stratégiques ou des transactions spécifiques,

si les travaux de membres des Essex Court Chambers pour la République du Chili, ou un
organisme dépendant de celle-ci, sont effectués dans les lieux ou les deux arbitres dans la
présente procédure sont installés ou ailleurs, et depuis quelles dates,

si les membres des Essex Court Chambers au service de la République du Chili ont mis
enplace un ethical screen ou une Chinese Wall comme bouclier desdits deux arbitres a
| ®gard des autres travaux, et a quelles dates,

quels sont les membres, les assistants ou autres personnes desdites Chambers qui
recoivent des instructions, desfinancements ou qui seraient impliqués, de quelque
maniere que ce soit, directement ou indirectement, avec la République du Chili ou un
organisme dépendant de celle-ci,

si dans les trois derniéres années des membres des Essex Court Chambers ont agipour la
République du Chili, ou un organisme dépendant de celle-ci, dans des affaires sans
rapport avec le présent arbitrage sans que les deux arbitresy aientpris part
personnellement,

si une lawfirm-Chamber ou un expert qui partagerait des honoraires significatifs ou
d ‘autres revenus avec des membres des Essex Court Chambers rend des services a la
Républigue du Chili, ou a un organisme appartenant a celle-ci, et depuis quelles dates,

pourrait conduire une partie a mettre en cause ma garantie d indépendance. Je reconnais qu en signant
cette déclaration, je souscris | ‘obligation continue de notifier au Secrétaire général du Centre, dans les
plus brefs délais, toute relation ou circonstance qui apparaitrait ultérieurement au cours de | instance ».
8 Accessibles dans http://bit.Iv/2i2MOCW
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18.

19.

20.

21.

11. si une lawfirm-Chamber associée ouformant alliance avec des membres des Essex Court
Chambers, mais qui ne partageraitpas des honoraires significatifs ou d ‘autres revenus
de membres des Essex Court Chambers, préte des services a la République du Chili, ou a
un organisme appartenant a celle-ci et a quelles dates.

Lafinalité de la full disclosure demandée est d informer les parties Demanderesses (et le
Centre) d une situation qu tlles peuvent souhaiter analyser plus enprofondeur afin de
déterminer si, objectivement (donc dupoint de vue d un tiers raisonnable ayant une
pleine connaissance desfaits de | espece), il existe un doute légitime quant a

| impartialité et a | indépendance des arbitres. Comme | affirme la Note explicative a la
Régle Générale n° 1 des Régles de la IBA sur les conflits d intéréts dans | ‘arbitrage
international9:

Afundamental principle underlying these Guidelines is that each arbitrator must be
impartial and independent ofthe parties at the time he or she accepts an appointment
to act as arbitrator, and must remain so during the entire course ofthe arbitration
proceeding, including the time periodfor the correction or interpretation ofafinal
award under the relevant rules (...).

Les deux arbitres n’ont pas accepté la demande formulée le 10 novembre 2016 de mener
une enquéte raisonnable sur les questions ayant I’apparence d’un conflit d’intéréts posées dans
la lettre des Demanderesses du 13 octobre 2016, et d’en révéler pleinement le résultat au
Tribunal, au Centre et a toutes les parties.

Ils ont également rejeté I’invitation a soumettre leur démission volontaire a Mme. la
Secrétaire Générale du CIRDI dans le cas ou, pour des raisons de confidentialité ou autres,
Messieurs les arbitres ne se considéreraient pas en mesure de procéder a cette enquéte et/ou
a lafull disclosure de I’information sollicitée.

Aprés que Mme. la Secrétaire Générale du CIRDI leur ait communiqué la proposition
motivée de récusation du 22 novembre 2016, les deux arbitres et I’Etat Défendeur
convergent objectivement dans leur négative a dévoiler les rapports que la partie
Défenderesse, ou un organisme dépendent de celle-ci, entretiennent avec des membres des
Essex Court Chambers.

C’est seulement aprés la communication de la demande en récusation que I’Etat du Chili a
répondu, le 16 décembre 2016. Mais il a sciemment omis les liens entre, d’une part, des
membres des Essex Court Chambers et, d’autre part, des hauts fonctionnaires de |’Etat
chilien tels que MM. José Miguel Insulza et Alberto Van Kleveren, ou des entreprises qui
sont associées a la premiére entreprise exportatrice de cuivre du monde, appartenant a | ’Etat
du Chili, comme il sera montré ci-apres.

9lInternational Bar Association, accessibles dans http://bit.Iv/2i2MOCW
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22.

Il. LES CIRCONSTANCES DE L’ESPECE ET LEUR CONTEXTE
D’ENSEMBLE JUSTIFIANT L’EXIGENCE DE POSITIONS
GARANTES D’IMPARTIALITE ET D’INDEPENDANCE
IMPECCABLES DE LA PART DES ARBITRES

La mise sous influence d’arbitres par République du Chili dans la présente procédure
arbitrale du CIRDI

En méme temps que I’Etat du Chili pratiquait la fraude & I’encontre du Gouvernement
de Sa Majesté et I’administration de la Justice dans I’affaire ou la Fondation espagnole
Président Allende était la Demanderesse (ce qui sera I’objet d’une description dans la
Section V), I’Etat Défendeur a mis en place dés la constitution du Tribunal arbitral en
1998 un systéme pour le mettre sous son influence, saborder et/ou prolonger la
procédure arbitrale et en augmenter le colt. En voici un bref résumé :

- Le 29 juillet 1998, la représentation de la République du Chili a désigné, en
qualité d'arbitre, « el distinguidojurista mexicano Don Jorge Wither Velasquez»,
en passant sous silence qu’il était chilien iure soli et iure sanguinis.10 Obligé a
démissionner, celle-ci est la premiére crise de la procédure arbitrale.

- Le 18 novembre 1998, la représentation du Chili a nommé comme arbitre M.
Galo Leoro-Franco, Grand-Croix de I’Ordre Bernardo O’Higgins, la plus haute
décoration de la République du Chili.aL

- Le 30 novembre 1998, le Ministre chilien de I'Economie a adressé une lettre a
Monsieur le Secrétaire Général du CIRDI ou il attaque le Centre pour avoir
enregistré la Requéte d’arbitrage.12

- Le 2 février 1999, lors de I'acte de constitution du Tribunal, le représentant du
Chili areconnu qu'antérieurement au 20 avril 1998 (date de I’enregistrement
de la Requéte), le Ministre de I'Economie du Chili s'était déplacé en personne au
CIRDI afin d'insister pour que la Requéte introduite le 6 novembre 1997 ne soit
pas enregistrée.

- Le 2 février 1999, également, la représentation de la République du Chili a
remis en main propre au Tribunal arbitral une copie de la lettre du Ministre

1Piéce n° 13, Bréve synthése raisonnée de la méthode mise en ceuvre par la représentation du Chili afin
defaire échec a | ‘arbitrage :placer le Tribunal sous influence, prolonger laprocédure et maximiser les
codits, du 27 juin 2014, accessible dans http://bit.lv/2hvNqdp , p.4.13.1.7

N Voir la lettre de 1’agent du Chili adressée au Centre le 18 novembre 1998

12Piece n°® 14, accessible dans http://bit.Iv/2hkMpTP, qui figure comme piéce C-MO01 annexée au
Mémoire initial des Demanderesses du 17 mars 1999, 8§4.13.1.10, ci-jointe comme piéce n° 15, accessible
dans http://bit.lv/2hkMpTP

13Piéce n° 15, ibid., §4.13.1.11
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chilien de I'Economiel4 datée du 30 novembre 1998 et adressée a Monsieur le
Secrétaire Général du CIRDI.

- Le 13 mars 2001, le Président du Tribunal arbitral nommé par le Centre, le juge
M. Rezek, démissionnel5le lendemain d’avoir communique les Demanderesses
au Centre les trés graves infractions des regles de procédure qu’il avait
commisesl6 Deuxiéme crise grave de la procédure arbitrale

- Le 2 avril 2001, le représentant du Chili demande au Tribunal arbitral de lui
communiquer le détail d’une réunion a huis-clos du Tribunal, les opinions qui y
ont été émises, le compte-rendu, I’enregistrement, les notes prises pendant la
réunion ou, alternativement, que chacun des arbitres communique au Chili «une
versionprécise et détaillée de ce qui a été discuté et décidé pendant cette
réunion ou ces réunions, tout ceci certifié par Monsieur le Secrétaire du
Tribunal... » 17, a I’époque M. Gonzalo Flores, de nationalité chilienne, dont la
femme avait recu une subvention du Gouvernement chilien pour études,
apprirent par la suite les Demanderesses .

- Le 21 aolt 200218 la Chambre des Députés du Chili tient une séance spéciale
sur la présente procédure arbitrale. Les partis gouvernementaux approuvent une
motion demandant que la République du Chili ne respecte pas une éventuelle
décision du Tribunal arbitral favorable aux investisseurs espagnols.

- Le 24 ao(t 2005, la représentation de la République du Chili demande la
récusation de I'entier Tribunal arbitral, aprés que, le 27 juin 2005, celui-ci ait fait
connaitre aux Parties, par I'intermédiaire du Centre, qu'il avait rédigé un projet
de Sentence. 19 Les membres du Tribunal arbitral devaient se réunir début
septembre afin de finaliser la Sentence.

- Le 26 aoQt 2005, M. Leoro Franco, arbitre désigné par la République du Chili,
donne sa démission au motif qu'il aurait perdu la confiance de la partie I'ayant
désigné.

- Le 8septembre 2005, le Centre, a la demande du Juge M. Bedjaoui2l, informait
les membres du Tribunal et les parties Demanderesses qu'une réunion expartel

14Piéce n° 14, lettre du Ministre chilien de I'Economie du 30 novembre 1998, figurant comme piéce C-
MO1fannexée au Mémoire initial du 17 mars 1998, §4.13.1.10

15Piéce n° 16, lettre de démission du Président du Tribunal arbitral, M. José Francisco Rezek

16Piéce n° 17, lettre du 12 mars 2001 des Demanderesses communiquant au Centre I’inobservation grave
de regles de procédure par le Président du Tribunal arbitral

17 Lettre du Chili du 2 avril 2001

18Piece C208 de la procédure arbitrale initiale

19La récusation du Tribunal par le Chili est accessible dans
http://www.italaw.com/sites/default/files/case-documents/italaw7549.pdf

2 Document accessible dans http://www.italaw.com/sites/default/files/case-documents/italaw7550.pdf
2L Piéce n° 18, le Juge M. Bedjaoui demande le 7-10-2005 a M. le Secrétaire Général du CIRDI des
informations sur le contenu de la réunion ex parte avec une haute délégation de la République du Chili le
2-09-2005, accessible dans http://www.italaw.com/sites/default/files/case-documents/italaw7554.pdf
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s'était tenue le 2 septembre 200522 & Washington D.C. entre, d'une part, le
Secrétaire Général du Centre et, d'autre part, le Ministre de I'Economie du Chili
-en sa qualité d’envoyé personnel du Président du Chili-, 'Ambassadeur du
Chili aux EE.UU., ainsi que d'autres membres d’une délégation chilienne
demandant le renversement immédiat du Tribunal arbitral réguliérement
constitué.23

M. Jorge Carey, représentant personnel du Président du Chili dans la présente
phase de la procédure arbitrale, a également participé a cette réunion exparte,
qui a été suivie de la destitution du Juge M. Bedjaoui, ancien Président de la
Cour Internationale de Justice, par M. Paul Wolfowitz24, Président alors du
Conseil administratif du CIRDI, sans aucune motivation (se pliant donc a une
interférence politique dans la procédure arbitrale ontologiquement contraire a
la raison d’étre et a la finalité de la Convention de dépolitiser la solution des
différends en matiére d’investissements étrangers). Troisiéme crise grave de la
procédure arbitrale

Ces agissements du Chili ont été incorporés dans la Sentence arbitrale du 8 mai
200826, qui a condamné le Chili pour manquement au traitement juste et
équitable, en ce compris le déni de justice, condamnation que la Décision du
Comité ad hoc du 18 décembre 201227 a confirmée et déclarée res indicata.

Conformément a la Régle d’arbitrage n° 11(2)(a)28, entre le 26 mars 2006 et
2013 le Chili n’a pas nommé un arbitre en vertu du fait que la démission de M.
Leoro Franco n’avait pas été acceptée par le Tribunal arbitral le 25 avril 2006.29

- Le 14 octobre 2013 I’Etat du Chili nomme M. Alexis Mourre arbitre dans la
procédure en ressoumission de la Demande, et le 6 janvier 2014 I’Etat du Chili
arécusé I’arbitre nommeé par les Demanderesses, le Prof. Philippe Sands, qui a
démissionné volontairement du Tribunal « to allow these proceedings to
continue without the distraction posed by my involvement (...) in the interest of

2Piece n° 19, le Secrétaire Général du CIRDI communique le 8-09-2005 sa réunion ex parte le 2-09-
2005 avec une haute délégation du Chili, accessible dans http://www.italaw.com/sites/default/files/case-
documents/italaw7584.pdf

2 Piéce n° 20, réponse du Secrétaire Général du CIRDI le 2-12-2005 a la lettre dujuge M. Bedjaoui 7-10-
2005, accessible dans http://www.italaw.com/sites/default/files/case-documents/italaw7557.pdf

24Piece 21, M. Paul Wolfowitz accepte le 21-02-2006, sans motivation, la récusation du Juge Bedjaoui
par le Chili

5 La décision de M. Paul Wolfowitz et quelques-uns des agissements de I’Etat du Chili pour renverser le
Tribunal arbitral & partir d’ao(t 2005 sont accessibles dans http://www.italaw.com/cases/829

2 Sentence arbitrale du 8 mai 2008 prononcée par MM. Pierre Lalive, Mohammed Chemloul et
Emmanuel Gaillard, pp. 729, 34-37, accessible dans http://www.italaw.com/sites/default/files/case-
documents/ita0638.pdf

27 Décision du Comité ad hoc du 18 décembre 2012 prononcée par MM. L.Y. Fortier QC, P. Bernardini,
A. El-Kosheri, accessible dans http://www.italaw.com/sites/default/files/case-documents/italaw1178.pdf
BReégle d’arbitrage 11(2)(a) « Le Président du Conseil administratifnomme une personnefigurant sur la
liste des arbitrespour remplir : (a) une vacance résultant de la démission, sans | ‘assentiment du
Tribunal, d un arbitre nommé par | une desparties. »

DPiece 22, décision du Tribunal arbitral du 25 avril 2006 n’acceptant pas la démission de |’arbitre
nommeé par le Chili

Piéce n° 23, I’Etat du Chili récuse le Prof. Philippe Sands
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23.

24.

25.

the parties and the ICSID system ».3L Quatrieme crise grave de la procédure
arbitrale.

Ni MM. les arbitres ni la Défenderesse n’ont révélé au Centre et aux Demanderesses
que des membres des Essex Court Chambers étaient rémunérés pas de investisseurs
associés a des entreprises propriété de I’Etat du Chili

Des informations parvenant aux Demanderesses a partir d’octobre 2016 ont porté a leur
connaissance que les Essex Court Chambers offrent également I’assistance rémunérée a
des entreprises associées a des organismes de I’Etat du Chili tels que I’entreprise de cuivre
CODELCO, associée a Coromine Ltd., celle-ci appartenant a la « FTSE 10 mining
company Anglo American Plc (Anglo)», dont la défense a été confiée par Ince & Co a
des membres desdites Chambers, MM. Simon Bryan et Stephen Houseman QCX®, dans
I’affaire en rapport avec la CompafiaMinera Dofia Inés de Collahuasi, dont le siége est
au Chilix et qui est copropriété d’Anglo-American, dont I’objet était une assurance pour
un montant de « $1,180.304 million ».

CODELCO estlaplus grande entreprise de production et exportation de cuivre du monde,
propriété & 100% de I’Etat du Chili.

Les deux arbitres et la Défenderesse ont manqué a leur obligation d’informer le Centre
et les autres parties des démarches d’Agents attitrés de la République du Chili, tels que
MM. Kleveren et Insulza, auprés des membres des Essex Court Chambers lite
pendente

Dans les circonstances de I’espéce, la Régle impérative d’arbitrage n° 6 (2) du CIRDI -
qui ne fait pas de distinction avec les barristers’ chambers- a 1’égal des Principes
Généraux 6(a) et 7(a) de I’IBA, dont le commentaire y fait référence explicite - dans les
circonstances du cas d’espéce obligeaient les deux arbitres et I’Etat du Chili a révéler les
rapports existant entre ces Chambers, la République du Chili et les organismes qui
dépendent de celle-ci :

(6) Relationships (...) General Standard 6(a) uses the term fnvolve *rather than acting
for’because the relevant connections with aparty may include activities other than

3L Piece n° 24, lettre de démission du Prof. Philippe Sands le 10janvier 2014, accessible dans
http://www.italaw.com/sites/default/files/case-documents/italaw3045.pdf

2Piéce 25, intervention des barristers des Essex Court Chambers MM. Simon Bryan QC et Stephen
Houseman QC dans I’affaire Coromin Ltd vAXA Re & Ors, Court of Appeal - Commercial Court,
November 30, 2007, [2007] EWHC 2818 (Comm), ou “Coromin claims an indemnity arising out ofan
incident which occurred on 31 March 2005 at a copper mining and processingfacility (“the Concentrator
Plant") in Northern Chile whichformspart ofthefourth largest copper mine in the world, and which is
owned and operated by the original insured, Compania Minera Dona Inés de Collahuasi ("Collahuasi").
Collahuasi was and remains owned as to 44% by Anglo”, sentence, 82, accessible dans

http://bit. ly/2jmArrH

BVoir le site http://www.collahuasi.cl/es/
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representation on a legal matter. Although barristers *chambers should not be equated
with lawfirmsfor the purposes ofconflicts, and no general standard is proffered for
barristers *chambers, disclosure may be warranted in view ofthe relationships among
barristers, parties or counsel.

(7) Duty ofthe Parties and the Arbitrator. (a) A party shall inform an arbitrator, the
Arbitral Tribunal, the otherparties and the arbitration institution or other appointing
authority (ifany) ofany relationship, direct or indirect, between the arbitrator and the
party (or another company ofthe same group ofcompanies, or an individual having

a controlling influence on the party in the arbitration), or between the arbitrator and
any person or entity with a direct economic interest in, or a duty to indemnify aparty
for, the award to be rendered in the arbitration. The party shall do so on its own
initiative at the earliest opportunity.34

26. Or parmi les informations que les Demanderesses regoivent a partir d’octobre 2016 figure
le fait

- que M. Lawrence Collins, avocat du Chili dans I’affaire indiquée dans la Section
V infra, est depuis 2012 arbitrator membre des Essex Court Chambers,

- que celles-ci, pendant que le présent arbitrage suivait son cours, devenaient
[’appui principal en Grande Bretagne de la République du Chili, et d’organismes
qui dépendent de celle-ci,

- lesquels rémunéraient ses membres dans des affaires d’envergure stratégique,

- comme celles portant sur I’intégrité des frontiéres maritimes et terrestres du Nord
du Chili, lors de procédures formellement initiées en janvier 200835, avril 20133%
etjuin 201637 auprés de la Cour Internationale de Justice, et

- qui se poursuivent aujourd’hui :

“Both sides [Chile and Peru/ surrounded themselves by legal teams that includedformer
diplomats and ambassadors (Gabriel Gaspar and Alberto Van Klaveren in the Chilean
camp ( ...) British lawyer Christopher Greenwood was hired by the Chilean team (...)
Essex Court Chambers (...) were consulted by Chile”” (soulignement ajouté),

a écrit Arturo C. Sotomayor dans American Crossings. Border Politics in the Western
Hemisphere3s.

A Commentaire de I’IBA au Principe Général n° 6(a), et au Principe n° 7(a), respectivement
FHPiece n° 26, C.1.J., affaire Pérou c. Chili, note informative du 16janvier 2008, dans http://bit.ly/2hQKIyN

FHPiece n° 27, C.1.J., affaire Bolivie ¢. Chili, note informative du 24-04-2013, dans http://bit.ly/2i5FOOV
37 Piece n° 28, C.1.J, affaire Bolivie c. Chili (2), note informative du 06-06-2013, dans
http://bit.Iv/2hQFUTG

BPiece n° 34 bis American Crossings. Border Politics in the Western Hemisphere, par Maiah Jaskoski,
Arturo C. Sotomayor, et Harold A. Trinkunas, John Hopkins Univ. Press, 2015, page 57, citant dans la
Note 69 le libre de Duran Pastene (Philipp), La Hora de los Halcones: la trastienda del conflicto Chile-
Pern en La Hava, Ed. Planeta, 2013, pp. 115-120
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27. Selon les informations récemment regues par les Demanderesses, il apparait,

28.

29.

a)

b)

que M. Alberto van Kleveren, I’avocat du Chili a Londres lors de la fraude a
I’encontre du Gouvernement de Sa Majesté et de I’administration de la Justice en
1999 et 2000 (infra Section V), a été en charge depuis 2005 des rapports avec les
conseils des Essex Court Chambers sans interruption, en sa qualité d’Agent, co-
Agent ou représentant du Chili dans cette mission.3

Que M. José Miguel Insulza -le Ministre qui ajoué un réle central dans la fraude
commise en 1999 et 2000 a I’encontre de I’administration de la Justice britannique
et le Gouvernement de Sa Majesté et la Demanderesse Fondation espagnole
Président Allende, que le Ministre Mr. Jack Straw a confirmée comme on verra
ci-aprés-, a eu la mission de parachever les démarches secrétes (sigilosas)
dévoilées par le Gouvernement du Chili le 18 septembre 201640. En fait, il est
avéré qu’en novembre 2015 M. Insulza a été formellement nommé I’Agent attitré
de la République du Chili et que, en cette qualité, il a

« travaillé préalablement de fagon individuelle avec chacun des avocats
nationaux et internationaux qui préparent la défense chilienne »4L

jusqu’au prononcé de la Sentence arbitrale du 13 septembre 2016.

Deux Juges de la Cour Internationale de Justice, MM. Crawford et Greenwood, deux
réponses différentes, ou I’influence de la République du Chili sur des membres des
Essex Court Chambers

L article 17 du Statut de la C.1.J. dispose:

« Les membres de la Cour (...) 2. ne peuventparticiper au réglement d'aucune affaire dans
laquelle ils sont antérieurement intervenus comme agents, conseils ou avocats de I'une des
parties, membres d'un tribunal national ou international, d'une commission d'enquéte, ou a
tout autre titre. 3. En cas de doute, la Cour décide. »

Selon le Commentaire de Geneviéve Guyomar comparant les Statuts de la C.1.P.J. et la
C.1.J a cet égard,

«d ‘aprés lapratique de la C.1.P.J. (...) ilfaut toutd abord que I intervention du membre
de la Cour considérée ait été une intervention active ; il faut en outre que cette
intervention se soit produite aprés la naissance du différend soumis a la Cour. (...) Les
stipulations adoptées en 1945 apparaissentplus restrictives encore car le mot active "a
disparu. »2

PPiéces nos. 29 et 30
4A0Piéces nos. 6 et 7 de la proposition de récusation du 22 novembre 2016

41 Piece n° 31, “trabajado previamente enforma individual con cada uno de los abogados nacionales e

internacionales que preparan la defensa chilena ™, note du Ministére des AA. EE du Chili du 25 janvier

2016, accessible dans http://bit.lv/2h6UD10

L Piece n° 32, Guyomar (G.), Commentaire du Réglement de la Cour Internationale de Justice adopté le

14 avril 1978. Interprétation et pratique. Paris, Ed. Padone, 1983, pages 184-185
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30.

31.

32.

33.

34.

Des informations ont été transmises a partir d’octobre 2016 aux Demanderesses attirant
leur attention sur le fait que le prof. James Crawford s’est abstenu de siéger a la Cour
Internationale de Justice dans une affaire ou la République du Chili est I’'une des parties
[Bolivie v. Chili] au motif qu’il avait eu des rapports professionnels avec celle-ci lorsqu’il
était barrister des Matrix Chambers de Londres43, et que, par contre, le prof. Christopher
Greenwood a refusé en mai 2015 de s’abstenir dans la méme affaire alors qu’il est de
notoriété publique qu’étant barrister des Essex Court Chambers il fut, entre autres
fonctions, conseil du Chili depuis au moins 2008, non seulement dans |’affaire Pérou c.
Chili mais aussi dans |’affaire Bolivie c¢. Chili comme I’indiquent la note informative du
Ministére des AA. Etrangeres du Chili du 14 mars 2008 et d’autres publications. 44

En effet, en 2005 le Juge M. Greenwood s’est refusé a tenir compte des rapports qui
pouvaient I’affecter dans le cadre de I’article 17 du Statut de a la C.1.J, a tel point sont
prolongés et profonds les liens entre la République du Chili, et les organismes qui
dépendent de celle-ci, et les Essex Court Chambers. En 2016 MM. les arbitres Berman et
Veeder ont refusé de révéler 8 Mme. la Secrétaire Générale du CIRDI et aux parties
Demanderesses quoi que ce soit sur les rapports abondants existant entre I’Etat Défendeur
et les Essex Court Chambers.

Dans la présente procédure en rectifications d’erreurs matérielles initiée le 27 octobre
2016, les deux arbitres et I’Etat Défendeur apparaissent ainsi, objectivement, unis dans
leur refus absolu de répondre a toute question relative aux rapports réciproques et
déterminants existant entre la République du Chili et les Essex Court Chambers alors
méme que ces rapports leur ont été communiqués le 13 octobre 2016 par les
Demanderesses.

Ceci contraste avec le comportement des nombreux arbitres du CIRDI qui, interpellés
pour un conflit apparent d’intéréts, coopérent afin que leur neutralité soit soumise a des
tests objectifs, comme ceux pratiqués dans I’affaire Aguas de Barcelona (proximité,
intensité, dépendance et importance)45, ou dans les autres affaires citées dans la
proposition de récusation du 22 novembre 2016 (pages 15-18, 33-34) 46, et également
dans les principaux systemes d’arbitrage international.

Dans le systeme arbitral francais, par exemple, la Cour d’Appel de Paris a annulé en
2011 une sentence arbitrale au motif des relations existantes entre le cabinet d’avocats

43Piece n° 33, note de Latin Lawyer, 1 octobre 2015, accessible dans http://bit.Iv/2h6h3QH

4 Piece n° 34, note du Ministére des AA. Etrangéres du Chili du 14 mars 2008, accessible dans
http://bit.Iv/2ibhSWI: piéce n° 34 bis ; piece n° 35, commentaire de Mme Maria José Vega publiée le 28
mai 2015 a «24horas.cl, accessible dans http://bit. Iv/2h2fwle

4 Piece n° 36, Suez, Sociedad General de Aguas de Barcelona S.A. and Vivendi v. Argentina, ICSID Case
No. ARB/03/19, Décision du 12 May 2008, accessible dans http://bit.lv/2gY 34sT

46 Voir, par exemple, les tests appliqués dans les affaires CIRDI Fabrica de Vidrios c. Venezuela, ICSID
Case No. ARB/12/21, Decision on the Proposal to Disqualify L.Y. Fortier QC, 28 mars 2016; Conoco V.
Venezuela, ICSID Case No. ARB/07/30, Decision on the Proposal to Disqualify L.Y. Fortier QC, du 15
mars 2016 ; Azurix v Argentina I, Challenge Decision, 25 February 2005; Vanessa Ventures Ltd. v. The
Bolivar Republic of Venezuela, ICSID Case No. ARB(AF)/04/6, Decision on Jurisdiction, 22 August
2008, pages 7-9; Vivendi v. Argentina I, Challenge Decision, 3 October 2001; Lemire v. Ukraine,
Challenge, Decision of 23 December 2008, §820-22 ; Suez v. Argentina I, Challenge Decision, 12 May
2008; Hrvatska v. Slovenia ,Tribunal’s Ruling, 6 Mai 2008, p. 23; ou Rompetrol Group NVv. Romania,
Challenge Decision of Counsel, 14 January 2010
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dont était membre le Président du Tribunal et I’une des parties (proximité) dont les
honoraires versés dépassaient 110.000 euros (importance)*’ :

« L'arbitre doit révéler aux parties toute circonstance de nature a affecter son jugement
et a provoquer dans l'esprit des parties un doute raisonnable sur ses qualités
d'impartialité et d'indépendance, qui sont l'essence méme de la fonction arbitrale.

Le lien de confiance entre l'arbitre et les parties devant étre préservé continiiment,
celles-ci doivent étre informées pendant toute la durée de 'arbitrage des relations qui
pourraient avoir a leurs yeux une incidence sur le jugement de l'arbitre (...), sans que la
société défenderesse (... ) puisse opposer la taille mondiale du cabinet d'avocats (... ).

La révélation du réle du cabinet dans lequel travaille le président du tribunal arbitral
n'a pas été exhaustive dans la déclaration d'indépendance de celui-ci, et les activités
non révélées, prises dans leur ensemble, le montant des honoraires versés a ce cabinet
au titre de conseil et de représentant de ['une des parties a l'arbitrage (... ) établissent
l'existence d'un conflit d'intéréts entre le président du tribunal arbitral et cette partie.
Par suite, (... ), le tribunal arbitral a été irrégulierement composé ; le moyen
d'annulation étant accueilli, il convient d'annuler la sentence. »

Or les versements de I’Etat du Chili a des membres des Essex Court Chambers sont
en rapport avec I’envergure stratégique des affaires dont la représentation a été, et
continue a étre conduite aujourd’hui, selon des engagements contractuels, par celles-
ci, pour des millions de dollars objectivement inavoués.

35. L’arrét de la Cour de Cassation frangaise du 15 décembre 2015 a confirmé la décision
de la Cour d’Appel de Paris du 14 avril 2014 qui a annulé une sentence arbitrale aux
motifs que

« |la partie| AGI invoque un conflit d’intéréts de I 'arbitre unique avec [ 'une des parties
qui n’'a pas été révélé lors de la constitution du tribunal arbitral. (...)

“Il appartient a ['arbitre, avant d accepter sa mission, de révéler toute circonstance
susceptible d affecter son indépendance ou son impartialité. 1l lui est également fait
obligation de révéler sans délai toute circonstance de méme nature qui pourrait naitre
apres ['acceptation de sa mission ; que la circonstance que le nom de ['arbitre ait été
proposé par AGI n’était pas de nature a le dispenser de son obligation d’information a
['égard de cette partie ;

«il ne saurait étre raisonnablement exigé, ni que les parties se livrent & un
dépouillement systématique des sources susceptibles de mentionner le nom de [ arbitre
et des personnes qui lui sont liées, ni qu ’elles poursuivent leurs recherches apres le
début de 'instance arbitrale (...) ;

« que, d’autre part, a supposer méme que le montant des honoraires pergus par le
cabinet Fasken Martineau (... ) ait été modeste, ['ampleur de la transaction elle-méme,

47 Piéce n° 37, sentence dans 1’affaire J&P AVAX SA v. Tecnimont Spa, (12 Février 2009), Rev. d'Arb.
(2009), 186 et ss., confirmée par la sentence de la Cour d'Appel de Paris en 2011
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le nombre d ‘avocats mobilisés, ainsi que lapublicité que le cabinet a entendu donner a
sa contribution manifestaient | importance qu il attachait a cette affaire ; qu il apparait
donc que, contrairementa ce que laissait entendre la déclaration d indépendance de M.
X..., alors que | instance arbitrale était en cours, trois avocats du cabinet Fasken
Martineau prétaient leur concours a Leucadia dans une opération que le cabinet
regardait comme un enjeu de communication ; que de telles circonstances, qui étaient
ignorées d AGI lors de la désignation de M. X..., étaient de nature afaire naitre dans

| 'esprit de cette partie un doute raisonnable quant a | indépendance et | impartialité de
| ‘arbitre ; qu 1l convient dés lors d annuler la sentence en raison de | irrégularité de la
composition du tribunal arbitral » 48

Des doutes raisonnables comparables ont fait naitre dans I’esprit des
Demanderesses la succession d’informations portées a leur connaissance a partir du 20
septembre 2016 relatives aux rapports entre des membres des Chambers dont sont
membres les deux arbitres et la République du Chili.

36. Dans le systéme arbitral de la Suéde, atitre également d’exemple, dans un arbitrage régi
par la loi suédoise la Cour Supréme de Suéde a tenu compte des regles de UNCITRAL,
des IBA Guidelines on Conflict oflnterest in International Arbitration, de la SCC et de
la ICC, et a annulé la sentence au motif que I’une des parties avait des rapports avec la
law-firm dont le Président du Tribunal arbitral était membre49 :

A relationship damaging to trust must be deemed to exist even if the arbitrator has not
himselfhad direct client contact with the party, the arbitration activities have been carried
out separatelyfrom the lawyer activities, or ifthe arbitration dispute has related to issues
other than such as the client assignment normally included, (...)

assessment whether circumstances have existed that could shake the trustin J.L.'s
impartiality shall, as previously shown, be made on objective grounds and not by
concentrating on the risk thatJ.L. might allow himselfto be influenced by the lawfirm's
client relationship with the Ericsson Group in the individual case.

37. Comme on a indiqué dans la proposition de récusation (§816-26), le traitement du
conflit apparent d’intéréts en droit anglais n’est pas si différent de celui du systéeme du
CIRDI, contrairement a ce que soutiennent MM. Berman et Veeder et la République du
Chili dans leurs réponses. On développera cette contradiction ci-apres.

I1l. LES ARBITRES MM. BERMAN ET VEEDER N’ONT PAS ETE
IMPARTIAUX APRES LE 20 SEPTEMBRE 2016

38. L’impartialité étant généralement définie comme « absence de partipris, de préjugé et de
conflitd intérét chez unjuge, un arbitre, un expert ou une personne enposition analogue
par rapportauxparties se présentant devant lui oupar rapporta la question qu il doit

48Piéce n° 77, Cour de Cassation de France, affaire Société Columbus acquisitions INC et la Société
Columbus Holdings France, Arrét du 16 décembre 2015, accessible dans http://bit.ly/2jj3ujr

4Piece n° 38, Cour Supréme de Suéde, décision du 19 Novembre 2007, pages 8 et 6, case T 2448-06,
accessible dans http://bit.Iv/2gY v1kf
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trancher »50. Dans le devoir d’impartialité le seuil est fixé en Grande Bretagne par I’article
6(1) de la Convention Européenne des droits de I’Homme5, appliqué de la maniere
suivante :

39.

40.

41.

42.

30. Itis well established in the case-law ofthe Court that there are two aspects to the
requirement o fimpartiality in Article 6para. 1 (art. 6-1). First, the tribunal must be
subjectively impartial, that is, no member ofthe tribunal should hold any personal
prejudice or bias. Personal impartiality is to be presumed unless there is evidence to the
contrary. Secondly, the tribunal must also be impartialfrom an objective viewpoint, that
is, it must offer sufficient guarantees to exclude any legitimate doubt in this respect (see,
for instance, the Fey v. Austriajudgment of24 February 1993, Series A no. 255-A, p.

12, para. 28).2

« L institution arbitrale vit de la confiance», disait de délégué du Brésil a la Deuxieme
Conférence de Paix de La Haye (1907), ont rappelé les Présidents du premier Tribunal
arbitral dans le présent arbitrage, le Prof. Pierre LaliveS3 et le Juge José Francisco Rezek55

Le Principe Général 3(a) de I'IBA Guidelines dispose que I’arbitre doit révéler les faits
et les circonstances que, ‘in the eyes ofthe parties’, soulévent des doutes a propos de
I’impartialité ou indépendance de I’arbitre.

Les réponses de MM. Berman et Veeder aprés la déclaration du Gouvernement chilien
portée a la connaissance des Demanderesses le 20 septembre 2016 ayant été évasives,
incompletes, injustifiées ou biaisées, de méme que les décisions prises par le Tribunal
arbitral & partir du 16 novembre 2016, constituent en elles-mémes une preuve objective
d’absence d’impartialité envers le droit des investisseurs espagnols & un proces avec
toutes les garanties propres a une procédure arbitrale.

Les décisions des arbitres MM. Berman et Veeder apres le 20 septembre 2016 ne se
justifient pas

Selon le Tribunal CIRDI dans I’affaire Suez v. Argentina,

“generally speaking independence relates to the lack ofrelations with aparty that
might influence an arbitrator’s decision. Impartiality, on the other hand, concerns the
absence ofa bias orpredisposition toward one ofthe parties. Thus Websters
Unabridged Dictionary defines ‘impartiality *as ‘freedom from favoritism, not biased
infavor ofone party more than another.”*9 Thus it ispossible in certain situationsfor a
judge or arbitrator to be independent ofthe parties but not impartial”’5

FDictionnaire de Droit International Public, Bruylant/AUF, Bruxelles, 2001, p. 570

8 «ARTICLE 6. Droit a un proces équitable. 1 Toute personne a droit a ce que sa cause soit entendue
équitablement, publiqguement et dans un délai raisonnable, par un tribunal indépendant et impartial,
établi par la loi, qui décidera, soit des contestations sur ses droits et obligations de caractere civil (...). »
P Piéece n° 39, CEDH, Inthe case of Pullar v. United Kingdom, Sentence du 10-06-1996, Reports 1996-
11, p. 792, 830, accessible dans http://bit.ly/2hPj OqB

BPiece n° 40, Lalive (Pierre), dans Problemes relatifs a | ‘arbitrage international commercial, dans
Recueil des Cours de I’Académie de Droit International de La Haye, vol. |, t. 120, 1967, p. 578

54 Piece n° 16, Lettre de démission du Président du Tribunal arbitral, M. José Francisco Rezek, le 13 mars
2001, pages 1-2

%HPiece n° 41, Suez, Sociedad General de Aguas de Barcelona SA and Vivendi Universal SA v The
Argentine Republic, ICSID Case No ARB/03/19, Decision on the Proposal for the Disqualification of a
Member of the Arbitral Tribunal (22 October 2007), §29
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43.

44,

45.

Les faits allégués dans la respectueuse proposition de récusation sont avérés par les
éléments de preuve objectifs développés et/ou annexés dans nos communications deés le 22
octobre 2016 et d’aujourd’hui. Celles-ci remplissent, ainsi, les conditions requises pour
justifier une proposition de récusation par I’article 57 de la Convention du CIRDI en rapport
avec la Regle d’arbitrage n° 6(2), en vertu de laquelle les deux arbitres ont signé les 13 et 31
janvier 2014 cette déclaration

«concernant (a) mes relations professionnelles d affaires et autres (sil en existe) avec
les parties, passées et actuelles, et (b) toute autre circonstance quipourrait conduire
une partie a mettre en cause ma garantie d indépendance. Je reconnais qu en signant
cette déclaration, je souscris | obligation continue de notifier au Secrétaire général du
Centre, dans les plus brefs délais, toute relation ou circonstance qui apparaitrait
ultérieurement au cours de | instance ».

Conformément a I’article 31 de la Convention de Vienne sur le droit des traités, ratifiée
par I’Espagne, le Chili et le Royaume Uni, I’article 14(1) de la Convention CIRDI et la
Regle 6(2) doivent étre interprétés de bonne foi suivant le sens ordinaire a attribuer aux
termes du traité dans leur contexte et a la lumiére de son objet et de son but. Et, comme
affirme la C.1.J., « chaquefois que possible, les mots doivent étre interprétés de
maniére & avoir un effet utile »56.

Les réponses objectivement coincidentes de MM. les arbitres et I’Etat Défendeur en
décembre 2016 ont privé d’effet utile la Régle 6(2) en rapport avec I’article 14(1) en
I’espéce.

Dans une étude publiée en 2016 le prof. James Crawford soutient que

« The standard ofdisclosure ofpotential conflicts ofinterest in Rule 6(2) appears to be
concerned not only with manifest cases oflack ofindependence—or more strictly, of
reliability—but also with situations that might give rise to serious, reasonable
reservations about an arbitrator’s ability to act independently. (...) The
disqualification of arbitrators can be compared with how tribunals have dealt with the
exclusion ofaparticular counsel57 (soulignement ajoutg).

En conséquence, poursuit le prof. Crawford, les arbitres doivent étre soumis au méme
test que les conseils comme a fait le Tribunal CIRDI Hrvatska Elektroprivreda v
Slovenia®dans un conflit apparent d’intéréts entre des membres des Essex Court
Chambers (le Président du Tribunal et le conseil d’une partie), afin de

%Piece n° 42, CIJ, Affaire Relative a | ‘application de la Convention Internationale

sur | €limination de toutes lesformes de discrimination raciale (Géorgie c. Fédération de Russie), Arrét
ler avril 2011, § 134, accessible dans http://www.ici-cii.org/docket/files/140/16398.pdf

57Piéce n° 43, Crawford (James/, Challenges to Arbitrators in ICSID Arbitration, Oxford Scholarship
Online, January 2016, pages 7-8

BPiece n° 44, Hrvatska Elektroprivreda DD v The Republic ofSlovenia, ICSID Case No ARB/05/24,
Order Concerning the Participation of a Counsel (6 May 2008), §30 (David A.R. Williams QC, Charles
N. Brower, Jan Paulsson), et dans le 832: “The Tribunal’s conclusion about the substantial risk ofa
justifiable apprehension ofpartiality leads to a stark choice: either the President’ resignation (...) or
directions that [the challenged counsel] cease to participate in the proceedings”, accessible dans
http://www.italaw.com/sites/default/files/case-documents/italaw6289.pdf
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preserve the integrity of the proceedings and, ultimately, its Award. Undoubtedly, one of
the ‘fundamental rules of procedure * referred to in Article 52(1)(d) of the ICSID
Convention is that the proceedings should not be tainted by any justifiable doubt as to
the impartiality or independence of any Tribunal member (... ) in the present
circumstances.

Le prof. Crawford d’ajouter :

The tribunal noted that ‘[t]he objection in this case is not predicated on any actual lack
of independence or impartiality, but on apprehensions of the appearance of
impropriety’, clarifying that the problem does not stem from a ‘manifest’ lack of
impartiality or independence as such (ibid para 22).

Les circonstances dans la présente affaire ont certainement depuis le 20 septembre 2016

I’apparence d’impropriety et, par-dessus marché, soulévent également des doutes quant
a 'impartialité¢ de MM. les arbitres.

46. Rappelons que la conclusion a I’égard des Essex Court Chambers, et de portée générale,
du Tribunal Hrvatska Elektroprivreda v Slovenia part de la prémisse, que le Tribunal a

acceptée, que dans le systéme CIRDI les barristers’ chambers should be treated in the
same way as law firms :

"While the peculiar nature of the constitution of barristers' chambers is well recognised
and generally accepted in England by the legal profession and by the courts, it is
acknowledged by the Working Group that, to many who are not familiar with the
workings of the English Bar, particularly in light of the content of the promotional
material which many chambers now disseminate, there is an understandable
perception that barristers' chambers should be treated in the same way as law firms:;

For an international system like that of ICSID, it seems unacceptable for the solution to
reside in the individual national bodies which regulate the work of professional service
providers, because that might lead to inconsistent or indeed arbitrary outcomes
depending on the attitudes of such bodies, or the content (or lack of relevant content) of
their rules. It would moreover be disruptive fo interrupt international cases to ascertain
the position taken by such bodies (... )*° (soulignement ajouts).

47. La doctrine du Tribunal de I’affaire Hrvatska Elektroprivreda v Slovenia et les
conséquences logiques qu’en tire le prof. Crawford sont pertinentes et pleinement
applicables au cas d’espéce, compte tenu des comportements des arbitres et de I’Etat
Défendeur qui se sont poursuivies depuis que, le 20 septembre 2016, les Demanderesses
ont été alertées concernant un conflit apparent d’intéréts, comportements qui
apparaissent objectivement concordants,

a) pour nier, passer sous silence ou feindre d’ignorer qu’ils ont omis de communiquer
au Centre et aux Demanderesses les rapports considérables existant entre I’Etat
Défendeur et des membres des Essex Court Chambers recevant des instructions de
I’Etat Chilien ou d’un organisme appartenant a celui-ci, de méme que ’envergure

59 Tbid., §§19 et 23
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48.

49.

des rétributions financiéres que ces membres ont pergues, et continuent a percevoir,
de la République du Chili alors que le présent arbitrage est en cours,

b) pourtenter de couvrir cette opacité absolue avec les réponses communiquées a
Mme. la Secrétaire Générale en décembre 2016, et biaisées comme on va le voir ci-
apres.

Les réponses a Mme. la Secrétaire Générale du CIRDI des deux arbitres sont évasives

A la demande d’information sur I’envergure et la profondeur des relations entre I’Etat
du Chili et les Essex Court Chambers I’arbitre M. Berman réponde, le 17 octobre 2016 :

an English barristers 'chambers is not a lawfirm (...) I would not therefore in any
case be able to answer your questions, as the governing rules impose on each
barrister the strictest confidence over the affairs ofhis clients, so that it would be
prohibitedfor me to make enquiries offellow members ofchambers about the work
undertaken by them. | hope that it is not necessaryfor me to add that at no stage
during the resubmission proceedings have | had any discussion ofany kind about
the case other than with my co-arbitrators, the Secretary to the Resubmission
Tribunal, and Dr Gleider Hernandez, the Tribunal's assistant@l;

et I’arbitre M. Veeder, le méme jour :

« Etant donné que tous les barristers de Essex Court Chambers (comme d'autres
chambers en Angleterre et au Pays de Galles) exercent & titre individuel et ne
constituent donc pas une « lawfirm », un «partnership » ou une « company » je
regrette de ne pas étre en mesure de vous répondre. D'aprés le Code ofConduct du Bar
Standards Board, chaque barrister est independant et « must keep the affairs ofeach
client confidential » (Core Duty 6). En bref, ces informations confidentielles, quelles
qu'elles soient, ne peuvent étre ni ne sont connues de moi »@l ;

et huitjours apreés, une fois encore, I’Etat du Chili coincide pleinement avec les deux
arbitres :

[claimants’/ letter reflects a misunderstanding ofthe nature ofbarristers *chambers in
the UK.@

En connaissance du fait que le 16 décembre 2016 était la date limite fixée par le
Secrétariat du CIRDI pour recevoir la réponse du Chili a la proposition de récusation et
le 23 décembre celle fixée pour que les arbitres, en connaissance des allégations de
toutes les parties communiquent au Centre leurs observations, ces derniers en
renversant I’ordre établi anticipaient leurs réponses aux 4 (M. Berman) et 11 décembre
(M. Veeder)&3 et se procuraient a eux méme le moyen de ne pas prendre connaissance,
et donc de ne pas faire des observations, a I’égard de toute information que pourrait

B0Piece n° 45, réponse de Sir Franklin Berman le 4 décembre 2016 a la proposition de récusation

6L Piéce n° 46, réponse de M. V. V. Veeder le 11 décembre 2016 a la proposition de récusation
@Piece n° 47, déclaration d’un conseil du Chili publiée dans Global Arbitration Review le 25 octobre
2016, page 4

B Piéces nos. 45 et 46, réponses adressées au CIRDI par MM. Berman et Veeder les 11 et 4 décembre
2016, respectivement, communiquées par le Centre aux parties le 13 décembre suivant
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50.

51.

52.

53.

ajouter, ou omettre, I’Etat du Chili le 16 décembre®4 a la révélation de son
Gouvernement du 18 septembre 2016 sur ses rapports avec les Essex Court Chambers.

En effet, cette anticipation des arbitres a rendu service a M. Veeder pour passer
absolument sous silence, dans son courriel au Centre le 11 décembre 2016, que ce que
le 22 novembre 2016 lui a été communiquée (de méme qu’a MM. Berman) -a savoir, la
déclaration publique du Gouvernement du Chili du 18 septembre relative a des
démarches secrétes (sigilosas) auprés des Essex Court Chambers méme lorsque MM.
Insulza et Kleveren étaient des agents du Chilié5 ne pouvait qu’étre confirmée par le
Chili le 16 décembre ; et, tout a la fois, a rendre moins manifeste que la réponse du 4
décembre de M. Berman s’abstient de faire la moindre référence aux conséquences de
cette déclaration publique du 18 septembre 2016 sur le fait, pour ces deux arbitres, de
siéger dans le Tribunal qui devra, & I’avenir, statuer sur les remeédes établis aux articles
de la Convention du CIRDI nos. 49(2) (rectification d’erreurs), 50 et 51 (interprétation
et révision), respectivement, de la sentence prononcée par MM Berman et Veeder le 13
septembre 2016.6

Les Demanderesses ayant également proposé aux deux arbitres de démissionner au cas
ou ils s’estimeraient tenus par la confidentialité de leurs chambers, propositions émises
les 27 octobre, 10 et 22 novembre 201667, ce qui leur évitait de répondre a la
proposition de récusation, il est devenu patent et avéré que I’Etat du Chili escomptait le
2 décembre que les arbitres ne se démettraient pas et y répondraient68, ce qui, en effet,
ils ont fait les 4 et 11 décembre 2016 de la maniére qui sera exposée tout de suite.

La réponse des deux arbitres est également biaisée selon les standards du droit anglais.

Comme I’affirmait Lord Bingham dans la sentence de la House of Lords Lawal du 19
juin 2003:

“What the public was content to accept many years ago, is not necessarily acceptable in
the world of today. The indispensable requirement of public confidence in the
administration ofjustice requires higher standards today than was the case even a
decade or two ago”.®

Or soulever comme bouclier le droit anglais pour refuser de mener une enquéte
raisonnable sur les rapports entre leur chambers et I’Etat Défendeur et en révéler au
CIRDI et aux partis le résultat apparait, en I’espéce, s’agissant de deux barristers aussi
expérimentés que MM. Berman et Veeder, comme étant en soi déja notablement biaisé.

& Piéce n° 48, communication de I’Etat Défendeur au Centre le 16 décembre 2016

& Pieces nos. 29, 30, 31 et 8§27 supra

& Piece n° 45

67 Voir la proposition de récusation du 22 novembre 2016, 8§81, 65 et ss, piéce n° 49

@BPiéce n° 48, lettre de I’Etat du Chili au Centre

@Piece n° 50, House of Lords, Appellate Committee, Lawal (Appellant) V. Northern Spirit Limited on
Thursday, Judgment, 19 June 2003, [2003] UKHL 35, §22, accessible dans http://bit.Iv/2h0JIZ]
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54.

55.

56.

57.

58.

59.

Pour commencer, c’est le General Council ofthe Bar anglais lui-méme qui en
renvoyant aux regles spécifiques régissant chaque arbitrage affirme la priorité des régles
du CIRDI en I’espece :

The principal concern ofthe Bar Council is with the position o fthe barrister acting as
an advocate (...) The position ofthe barrister acting as arbitrator will be no different
from the position ofany other individual acting as an arbitrator, and is likely to be
governed by the rules (legal and contractual) which govern the type ofarbitration in
question7 (Soulignement ajoute)

Il n’est en effet pas raisonnable d’imaginer que ces deux éminents barristers ignorent
que ce bouclier ne peut pas étre opposé de la maniére absolue qu’ils ont fait lorsque,
comme c’est le cas d’espéce, il s’agit d’un barrister/arbitre, comme |’atteste, entre
autres, la sentence de la High Court of England and Wales du 2 mars 2016, qui
s’appuie explicitement sur I’explication du Principe General n° 6 de I’IBA:

Although barristers’ chambers should not be equated with lawfirmsfor the purposes of
conflicts, and no general standard isprofferedfor barristers’ chambers, disclosure may be

warranted in view ofthe relationships among barristers, parties or counsel.  (Soulignement
ajouté).

Nous évoquons trés succinctement le droit anglais en la matiére.

En droit anglais le test de biais judiciaire s’applique également au biais arbitral

En effet, le common law test de biais apparent trouve son expression dans la section 24
de | English Arbitration Act 1996 relative au pouvoir de la cour d’écarter un arbitre :

“ (1) A party to arbitralproceedings may (upon notice to the other parties, to the arbitrator
concerned and to any other arbitrator) apply to the court to remove an arbitrator on any ofthe
following grounds : (a) that circumstances exist that give rise tojustifiable doubts as to his
impartiality....”. 3

Les termesjustifiable doubts as to his impartiality sont interprétés et appliqués dans le
cas de biais apparent selon les termes décrits par les plus hauts juges d’Angleterre, tels
que Lord Bingham, Lord Hoppe et Lord Goff:

the expression is not a happy one, since ""bias™ suggests malignity or overtpartiality, which is
rarelypresent. What disqualifies thejudge is the presence ofsomefactor which couldprevent
the bringing ofan objectivejudgment to bear, which could distort thejudge'sjudgment. 7

En droit anglais le test de biais judiciaire est le méme pour le biais arbitral, par
conséquent lajurisprudence et la doctrine relatives au biais judiciaire apparent sont
applicables a I’arbitral. Lord Hoppe :

MlInformation Note regarding barristers in international arbitration, §4(1), du 6 6juillet 2015, piece n°
22 annexée a la proposition de récusation du 22-11-2016, consultée le 6 janvier 2017 dans

http ://bit. ly/1JUpt13

7LPiece n° 20 de la proposition de récusation (8817-26), Sentence de la High Court of England and Wales
du 2 mars 2016

72Piéce n° 54, English Arbitration Act 1996, article 24, accessible dans http://bit.lv/2i2JVul

73Piece n° 55, Davidson v Scottish Minister [2004] UKHL 34, §6, accessible dans http://bit.Iv/2hz5Upk
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I respectfully suggest thatyour Lordships should now approve the modest adjustment ofthe
test in R v Gough set out in thatparagraph. It expresses in clear and simple language a test
which is in harmony with the objective test which the Strasbourg court applies when it is
considering whether the circumstances give rise to a reasonable apprehension of bias. It
removes anypossible conflict with the test which is now applied in most Commonwealth
countries and in Scotland. | would however deletefrom it the reference to "areal danger™.
Those words no longer serve a usefulpurpose here, and they are not used in thejurisprudence
ofthe Strasbourg court. The question is whether the fair-minded and informed observer,
having considered the facts, would conclude that there was a real possibility that the tribunal
was biased 7 (soulignement ajouté);

“The observer who isfair-minded is the sort ofperson who always reservesjudgment on every
point until she has seen andfully understood both sides ofthe argument. She is not unduly
sensitive or suspicious...But she is not complacent either. She knows thatfairness requires
that ajudge must be, and must be seen to be, unbiased. She knows thatjudges, like anybody
else, have their weaknesses. She will not shrinkfrom the conclusion, ifit can bejustified
objectively, that things that they have said or done or associations that they have formed may
make it difficultfor them tojudge the case before them impartially”. s

“(...) before she takes a balanced approach to any information she is given, she will take the
trouble to inform herselfon all matters that are relevant. She is the sort ofperson who takes
the trouble to read the text ofan article as well as the headlines. She is able to put whatever
she has read or seen into its overall social, political or geographical context. She isfair
minded, so she will appreciate that the context forms an important part ofthe material which
she must consider before passingjudgment. % (Soulignement ajouté).

60. En droit anglais le barrister/arbitre doit donc se soumettre aux mémes tests que le juge.

Lord Goff:

I wish to add that in cases concerned with allegations ofbias on thepart ofan
arbitrator, the test adopted, (...) has been whether the circumstances were such that a
reasonable man would think that there was a real likelihood that the arbitrator would not
fairly determine the issue on the basis of the evidence and arguments adduced before him
(...) 1 think itpossible, and desirable, that the same test should be applicable in all cases of
apparent bias, whether concerned with justices or members of other inferior tribunals, or with
jurors, or with arbitrators. (...) for the avoidance ofdoubt, I prefer to state the test in terms
ofreal danger rather than real likelihood, to ensure that the court is thinking in terms of
possibility rather than probability ofbias. Accordingly, having ascertained the relevant
circumstances, the court should ask itselfwhether, having regard to those circumstances,
there was a real danger ofbias on thepart ofthe relevant member ofthe tribunal in question,
in the sense that he might unfairly regard (or have unfairly regarded) with favour, or
disfavour, the case of a party to the issue under consideration by him ,.."77 (soulignement
ajouté).

61. La sentence du 17 novembre 1999 dans I’affaire LOCABAIL (U.K.) LTD tient certes
compte des obligations de disclosure en principe différentes des associations de
sollicitors et de barristers, mais la Cour parvient néanmoins a des conclusions a
caractére général applicables également dans le cas des barristers/arbitres.8

7APiéce n° 56, Porter v Magill [2001] UKHL 67 (13th December, 2001) par Lord Hope, dans [103],
accessible dans http://bit. ly/2iakww8

HPiece n° 57, Helow v Secretary ofStatefor the Home Department [2008] UKHL 62, per Lord Hope, 82,
accessible dans http://bit. ly/2i0vIKL

7 lbid, §3

77 Piéce n° 58, Regina v. Gough [1993] House of Lords, AC 646, pages 669- 670, par Lord Goff of Chieveley
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D ’abord, parce que la Cour considere que le devoir de disclosure d’un juge pourrait
s’appliquer a un barrister/judge en vertu des circonstances

16(E) : The most effectiveprotection ofthe right is inpractice afforded by a rule which
providesfor the disqualification ofajudge, and the setting aside of a decision, if on
examination ofall the relevant circumstances the court concludes that there was a real danger
(or possibility) ofbias.

20: When in the course ofa trialproperly embarked upon some such association comes to light (as
could equally happen with a barrister-judge), the association should be disclosed and addressed,
bearing in mind the test laid down in Reg. v. Gough. (...) In any case giving rise to automatic
disqualification on the authority ofthe Dimes case, 3 H.L.Cas. 759 and Exparte Pinochet (No. 2) 732
[2000] 1 A.C. 119, thejudge should recuse himselffrom the case before any objection is raised.

Le raisonnement a portée générale de cette sentence de la High Court of England and
Wales mérite d’étre reproduit :

55 (H). Ifajudge with limited knowledge ofsome indirect connection between himselfand the
case does not make anyfurther inquiries, there may be some risk, an outside chance, that
inquiries, if made, would reveal some disqualifyingpecuniary orproprietary interest

[En I’espéce, MM. Berman et Veeder ont rejeté les successives
invitations a mener une enquéte raisonnable sur les rapports
pécuniaires entre leurs Chambers et I’Etat Défendeur]

I fthere is infact such an interest, thejudge's lack ofknowledge ofit orforgetfulness about it
will not enable the Dimesprinciple ofautomatic disqualification to be avoided. But if there is
no such interest, (...) the Reg. v. Gough test must be applied and, for thatpurpose, all that is
necessary is to ask whether, in the light ofthejudge's actual knowledge at the time ofthe
hearing and of any other relevantfacts established by the evidence, the real danger ofbias test
has been satisfied. (Soulignement ajouté).

[En I’espéce, MM. Berman et Veeder, a supposer qu’aux cours des
années écoulés ils n’aient jamais entendu ni lu que I’Etat du Chili
était un client qualifié de las Essex Court Chambers, ayant pris
connaissance des communications des Demanderesses relatives a des
relations entre membres de leurs chambers et I’Etat défendeur ne
peuvent pas prétendre ne pas les connaitre. Cependant ils ont assumé
ces rapports sans réserve aucune et ont refusé mener une enquéte
raisonnable a leur égard dans le cadre de la procédure de I’art. 49(2)
de la Convention. Conformément au raisonnement de cette sentence
anglaise, serait applicable le principe Dimes plutdt que le test Reg. v.
Gough]

58: Ifaserious conflict of interest becomes apparent (...), it seemsplain to us thejudge
should not sit on the case. This is so whether the judge isafull-timejudge or a solicitor deputy
or a barrister deputy 9(Soulignement ajouté).

TPiece n° 78, House of Lords, Judgment in re Pinochet, 15janvier 1999, accessible dans

http://bit. ly/2fz79VK

MPiéce n° 51, Locabail (UK) Ltd v Bayfield [2000] EWCA Civ 3004 In The Supreme Court of Judicature
Court of Appeal (Civil Division), 17 November 2000, §820, 19, 52, 58
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62.

63.

64.

[En I’espéce, MM. Berman et Veeder ont été informés a travers le
Centredu conflit apparent d’intérét avec I’Etat du Chili et
cependant, tout en rejetant de mener une enquéte raisonnable a ce
sujet, ils siegent depuis le 8 novembre 2016 dans le Tribunal arbitral
ayant mission de décider la demande du 27 octobre 2016 en
rectification d’erreurs matérielles contenues dans la Sentence du 13
septembre 2016 et, les cas échéant, les recours formés en conformité
avec les articles 50 et 51 de la Convention]

59(C) In a case in which before or during the trial thefacts relating to the alleged bias
have been disclosed to the parties, it seems to us right that attention should be paid to the
wishes oftheparties. They are theprincipals.

[En I’espéce, ni I’Etat Défendeur ni les deux arbitres membres des
Essex Court Chambers n’ont absolument rien révélé de leurs
rapports réciproques ni au Centre ni aux Demanderesses. Lorsque
ces relations ont été portées a la connaissance des Demanderesses a
partir du 20 septembre 2016, les deux arbitrés ont refusé mener
I’enquéte raisonnable a ce sujet que celles-ci leur ont sollicité.]

La sentence plus récente du 17 février 2016 de la High Court of England and Wales
dans I’affaire Cofely Ltd. 8 aprés avoir étudié un cas d’« apparent bias, not actual
bias » dans une procédure d’arbitrage régie par le droit anglais d’un « qualified
barrister [that] haspractisedfrom 3, Paper Buildings since 1991-2”, parvient a un
finding de portée générale :

106. It is to be noted, (...) that the CIArbBLacceptance ofnominationform callsfor
disclosure of “any involvement, however remote,” with either party over the lastfive
years.

Dans la version la plus récente des Principes de I’IBA a été modifié le paragraphe 1.4
de la Liste rouge non-rénoncable afin d’inclure la situation dans laquelle le groupement
dont I’arbitre est membre conseille régulierement une partie ou une société affiliée
d'une partie, mais l'arbitre ne le fait pas :

The arbitrator or his or herfirm regularly advises the party, or an affiliate ofthe party,
and the arbitrator or his or herfirm derives significantfinancial income therefrom

La majorité des cas d'arbitrage sont entendus dans | Admiralty and Commercial Court,
une section de la High Court. La majorité des juges nommés par | Admiralty and
Commercial Court sont des barristers et sollicitors expérimentés avec une bonne
expérience d’arbitrage international. En conséquence, les parties convoquées a des

QPiéce n° 52, England and Wales High Court (Commercial Court), between COFELY LIMITED,
Claimant, and ANTHONY BINGHAM and KNOWLES LIMITED 1st Defendant, Decision 17/02/2016,
[2016] EWHC 240 (Comm), Case No: 2015-000555, accessible dans http://bit.ly/2io4dkXm; voir
notamment les §869-73, 75 (The tribunal’ explanations as to his/her knowledge or appreciation ofthe
relevant circumstances are also afactor which thefair minded observer may need to consider when
reaching a view as to apparent bias - see, for example, In re Medicaments and Related Classes o f Goods
(No 2) [2001] 1 WLR 700 and Woods Hardwick Ltd v Chiltern Air Conditioning Ltd [2001] BLR 23)

8 UK Chartered Institute of Arbitrators, “an international centre ofexcellencefor the practice and
profession ofalternative dispute resolution (ADR)”, accessible dans http://www.ciarb.org/
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65.

66.

67.

arbitrages auprés d’une Cour anglaise peuvent raisonnablement attendre que les juges
connaissent bien les Principes de I’IBA et d’autres standards généralement appliqués
dans I’arbitrage international.

Or la réponse des arbitres a Mme. la Secrétaire Générale du CIRDI est injustifiée parce
que leur prémisse, que lorsqu’il s’agit d’un conflit apparent d’intéréts non pris en
compte les barristers/arbitres auraient en droit anglais un traitement en toutes
circonstances différent a celui des conseils dans le systeme CIRDI, ne se justifie pas.

En I’espece, MM. Berman et Veeder

a) le 16 novembre 2016 ont fait tout ce qui est en leur pouvoir pour clore cette
procédure en rectification d’erreurs, sans faire droit préalablement & ce que I’Etat
chilien puisse répondre aux questions posées par les Demanderesses sur le conflit
apparent d’intéréts (voir infra 888, 41, 67-73) ;

b) leurs réponses au Centre ne reconnaissent pas que leur est demandé de

révéler information qui n’est pas confidentielle ni pour le Chili ni pour les arbitres
puisque les Demanderesses leur avait fait part de la déclaration du Gouvernement
chilien dévoilant ses démarches secréetes (sigilosas) dans les Essex Court Chambers;

c) ils ne considérent pas que leur comportement dans le Tribunal arbitral lors de la
présente procédure, initiée le 8 novembre 2016, a été inappropriée (voir infra 8867 a
73).

Ceci démontre une absence d’objectivité qui accroit le risque de biais, conscient ou
inconscient, justifiant qu’ils soient écartés du Tribunal arbitral devant décider la
procédure de I’article 49(2) et, le cas échéant, celle des articles 50 et 51 de la
Convention.

Les décisions prises par les arbitres depuis le 13 octobre 2016 n’ont pas été impartiales

En effet, les 20 septembre et 13 octobre 2016 les Demanderesses ont fait connaitre au
Centre, a MM. les arbitres et a I’Etat Défendeur8 le conflit d’intéréts apparent porté a
la connaissance des premiers ce 20 septembre, sollicitaient des informations pour le
confirmer ou I’écarter et, le 27 octobre 2016, posaient respectueusement au Tribunal
arbitral reconstitué la question préalable suivante :

1. Quilfasse droit a la demande adressée a la République du Chili le 13 octobre 2016 de
full disclosure au Tribunal arbitral, au Centre et a toutes les parties, des rapports
pendant les trois années antérieures au commencement le 16juin 2013 de laprésente
phase de laprocédure, et ceux qui existent actuellement, entre la République du Chili et
des membres des Essex Court Chambers ;

2. Quilfasse droit a ce que Messieurs les arbitres membres des Essex Court Chambers
menent une enquéte raisonnable sur les questions ayant | ‘apparence d un conflit d intéréts

&Piéces nos. 64 et 65
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posées dans la lettre des Demanderesses du 13 octobre 2016, et en révelent pleinement le
résultat au Tribunal, au Centre et a toutes les parties,

3. Que dans le cas ou, pour des raisons de confidentialité ou autres, Messieurs les arbitres
membres des Essex Court Chambers ne procéderaient pas a cette enquéte et/ou a la full
disclosure de ['information sollicitée, qu’ils soumettent au Secrétaire Général du CIRDI
leur démission volontaire (articles 8(2) du Reglement d’arbitrage et 14 de la Convention)
comme arbitres du Tribunal arbitral qui devra décider la présente requéte en correction
d’erreurs matérielles contenues dans la Sentence du 13 septembre 2016.»%

68. Le 10 novembre 2016 les Demanderesses réitéraient que:

« Vu les faits et fondements figurant dans la Requéte du 27 octobre 2016 (pp. 28 a
91), les Demanderesses sollicitent respectueusement du Tribunal arbitral que dans
le cadre de la Régle d arbitrage n° 49(3), préalablement a toute détermination sur
la procédure a suivre pour examen de la demande de suspension provisoire de la
suite processuelle de la présente procédure,

1) Qu’il fasse droit a la demande adressée par les parties requérantes a la
du Chili le 13 octobre 2016 de full disclosure au Tribunal arbitral, au Centre et a
toutes les parties, des rapports pendant les trois années qui ont précédé le
commencement, le 16 juin 2013, de la présente phase de la procédure, et ceux qui

existent actuellement, entre la République du Chili et des membres des Essex Court
Chambers ;

2) Qu’il fasse droit a ce que Messieurs les arbitres membres du Tribunal et
également des Lssex Court Chambers menent une enquéte raisonnable sur

Les questions ayant ['apparence d 'un conflit d’intéréts posées dans la lettre

Des Demanderesses du 13 octobre 2016, et en révelent pleinement le résultat au
Tribunal, au Centre et a toutes les parties. »

69. Or au lieu de prendre en considération cette question préalable, d’inviter I’Etat
Défendeur a étre entendu et de prendre ensuite une décision a ce sujet, le 16 novembre
2016 le Tribunal arbitral a ignoré purement et simplement dire la question préalable et a
adressé a la République du Chili la décision suivante®* :

« La Défenderesse est invitée a indiquer le plus (6t possible et au plus tard le 30
novembre 2016, si elle accepte les corrections proposées dans la Demande. A la
lumiere de la réponse de la Défenderesse, le Tribunal s attachera a déterminer la
procédure ultérieure, conformément a [ article 49(3) du Reglement d'arbitrage du
CIRDI » (souligné dans I’original).

70. En clair, le Tribunal arbitral a offert a I’Etat du Chili de fermer sans examen la
procédure en rectification d’erreurs matérielles éliminant, en conséquence, ipso facto
toute possibilité de traitement de la question préalable relative au conflit apparent
d’intéréts, la privant ainsi de toute place processuelle voire de tout objet, créant de
toutes pieces un porte-a faux artificiel par rapport a la démarche des Demanderesses. En
effet, aussitdt que I’Etat Défendeur aurait communiqué son consentement a la demande
introduite le 27 novembre 2016 par les Demanderesses, il ne restait au Tribunal arbitral
qu’a en prendre acte et fermer la procédure, les Demanderesses ne pouvant plus, en
pratique, étre prises au sérieux concernant un possible conflit d’intéréts des lors que leur
demande en rectification d’erreurs aurait été entierement acceptée.

8 Piéce n° 72
84 Piéce 60, le Tribunal arbitral demande le 16 novembre 2016 si le Chili donne son accord a la demande
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71.

72.

73.

74.

La tentative des arbitres visant a éluder la question préalable purement et simplement
est voyante.

A I’évidence, cette réponse de MM. Berman et Veeder le 16 novembre 2016 rappelle le
cas étudié dans la sentence du 17 février 2016 de la High Court of England and Wales
(affaire Cofely Ltd., supra 862) relative au conflit apparent d’intéréts du barrister/arbitre
Mr. Bingham,

Mr Bingham’ essential response, however, involved avoiding addressing the requests and instead
giving the appearance ofseeking toforeclose further inquiry by demonstrating their irrelevance.

Mr Bingham gave the impression that he was seeking to pre-empt that process by pressurising
Cofely into acknowledging that there was no issue to be explored.

Bref, les deux arbitres n’ont pas fait droit a la demande, parfaitement Iégitime et motivée,
de permettre que I’Etat Défendeur et eux-mémes soient entendus sur le conflit apparent
d’intéréts et ont manifestement manceuvré afin d’éluder la question.

La réponse de M. Berman du 4 décembre 2016 est incompléte, inexacte et biaisée

Sir Franklin Berman ne répond pas dans sa lettre a M. le Président du Conseil
administratif du CIRDI8& a aucun des motifs et des faits sur lesquels la demande en
récusation formulée le 22 novembre 2016 est fondée, a savoir :

«l. LE CONFLITD INTERETSAPPARENTENTRE LES DEUXARBITRESMEMBRES
DES ESSEX COURT CHAMBERS ET LA PARTIE DEFENDERESSE, LA REPUBLIQUE DU
CHILI.

1 Le refus de Sir Franklin Berman etM. V.V. Veeder de révéler au Centre et aux
investisseurs les rapports entre des membres de leur Chamber et | Etat Défendeur

2. L ‘obligation de disclosure en droit anglais nejustifie pas lafin de non-recevoir de MM.
Berman et Veeder opposée a la demande des Demanderesses

I1. LA CONVENTIONDU CIRDI

1 L ‘obligation de disclosure dans le systtme CIRDI contreditMM. Berman et Veeder

2. La doctrine des Tribunaux du CIRDI dans deux cas de conflit d intéréts apparent entre
des membres des Essex Court Chambers et des arbitres également membres de ces
Chambers

3. Les Principes de | International Bar Association (IBA) sur les conflits d ‘intéréts dans

| ‘arbitrage international sontpris en compte dans le systeme CIRDI

I1l. LES CIRCONSTANCES SPECIFIQUESEN | ESPECE

1. Les agissements continus de la République du Chili pour placer le Tribunal arbitral sous
influence et/ou saborder | ‘arbitrage

2. Le Code éthique de | 'Ordre des avocats du Chili qualifie de conflit d intéréts objectif

une situation comme celle crée dans laprésente procédure entre | Etat du Chili et des
arbitres membres des Essex Court Chambers

3. La République du Chili, le Tribunal arbitral et le Centre ontpourtant appliqué aux

&Piéce n° 45
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parties Demanderesses les Principes de | 1BA sur le conflit d ‘intéréts
4. Nemo iudex esse debet in causa sua
5. Révéler ou se démettre en cas de confidentialité. »

75. Sir Franklin Berman affirme dans sa lettre, sans préciser aucune date pouvant orienter le
destinataire de sa lettre et éviter la confusion sur I’articulation des différentes demandes

1) It is not correct to say that | declined to make disclosure. The request was originally
put to me through the Secretary-General, and my reply was promptly conveyed, through
the Secretary-General, that disclosure had been made in the standard terms at the time
ofmy appointment, and that nothing had happened since then to callfor further
disclosure.

C’était sur la base et en rapport avec ce qui avait été porté a la connaissance des
Demanderesses le 20 septembre 2016 que les demandes d’une enquéte raisonnable et de
disclosure ont été adressées a Sir Franklin a travers Mme. la Secrétaire Générale du
CIRDI, alors que la date de sa nomination avait été le 13 janvier 201486.

Que M. Berman n’a pas accepté de mener une enquéte raisonnable sur les rapports
existant entre I’Etat du Chili et les membres des Essex Court Chambers I’atteste la piéce
jointe n° 45, au seul détriment des Demanderesses.

Et ce alors méme que ces derniéres, totalement extérieures aux contacts accessibles
a M. Berman, recevaient des informations leur permettant graduellement de mettre
en lumiére I’ampleur considérable des liens d’intéréts, manifestement d’une
envergure prohibitive au niveau de |’apparence objective d’incompatibilité,
cependant que M. Berman déplacait le sujet vers une supposition de coincidence
ponctuelle qui, selon lui, mettait fin a toute interrogation car couverte par des regles
de confidentialité interne propres a son groupement professionnel.

2) | note that the disqualification proposal bases itselfon aprofessional engagement
said to have been made by the respondent state with afellow member ofmy Chambers
a short while before the issue ofthe resubmission award, a matter ofwhich | was
entirely unaware (nor could | have been aware ofit) until it was raised by counsel
some weeks after the resubmission award had issued.

Ayant été invité des le 20 septembre 2016 a mener une enquéte raisonnable sur ces
rapports, Sir Franklin devait conformément a I’article 14(1) et a la Régle d’arbitrage
n° 6(2) de la Convention du CIRDI de faire droit a la demande des Demanderesses.
Il ne I’a pas fait, au seul détriment des Demanderesses.

3) I notefinally a suggestion in the papers that the resubmission tribunal had pressed
ahead with the rectification proceedings in undue baste, and attach therefore, for
completeness' sake, a copy ofthe Centre's letter to the parties which sets out the
schedule laid down by the tribunal under Arbitration Rule 49(3).

&Piece n° 61, déclaration de Sir Franklin Berman au CIRDI le 13janvier 2014
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76.

77.

78.

79.

Les dates par elles-mémes démentent cette affirmation de Sir Franklin : la décision du
Tribunal communiquant le calendrier de la procédure est datée du 21 novembre 201687,
cing jours aprés la décision du 16 novembre88 qui, ignorant la question préalable posée
par les Demanderesses, avait laissé a la discrétion de I’Etat du Chili I’opportunité de
consentir de fagon immédiate la demande en rectification d’erreurs et, en conséquence,
de clore cette instance sur le champ, forclore la possibilité d’une proposition de
récusation en vertu de la Regle 9(1)® et empécher de la sorte de traiter le conflit
apparent d’intéréts (qui concerne également, rappelons-le, les procédures que les articles
51 et 50 de la Convention confient a ces mémes arbitres en révision et/ou interprétation
de la Sentence de 2016).

A cela s’ajoute le fait qu’ayant sollicité les Demanderesses le 10 novembre 2016 que le
Tribunal fasse droit & la demande de disclosure par les arbitres et I’Etat du Chili
préalablement a toute détermination sur la suspension provisoire de la procédure en
rectification d’erreurs, jusqu’a connaitre la décision du Tribunal d’interprétation de la
Sentence de 2008 (ex art. 50 de la Convention), cependant le 21 novembre les deux
arbitres, de maniére incongrue, ignorent la demande de disclosure les concernant et,
renversant I’ordre naturel des demandes formulées, passent directement a se prononcer
au sujet de la suspension provisoire de la procédure comme lui sollicitait le Chili le 17
novembre 201690.

Ces décisions processuelles de la part d’arbitres tellement expérimentés ont confirmé
les doutes sur leur impartialité et le risque de biais.

La réponse de M. Veeder du 11 décembre 2016 est incompléte, inexacte, biaisée et
sciemment trompeuse, une connivence criante entre les arbitres et I’Etat du Chili

M. Veeder ne répond pas non plus dans le courriel qu’il adresse au Secrétaire du
Tribunal arbitral9l aux questions formulées dans la proposition en récusation.

Alors que I’'un des fondements de la respectueuse proposition de récusation du 22
novembre 2016 est résumée au 842 : « Cesfaits, discriminatoires et biaisés a | €gard
desparties Demanderesses, soulevent des questions raisonnables quant a I'impartialité
et la neutralité des deux arbitres exigéespar les arts. 14(1) et 52(1)(d) de la
Convention et |’art. 6(2) du Reglement d’arbitrage », la réponse de M. Veeder® a

87 Piéce n° 45, pages 3et4

&Piece n° 60

®La Regle d’arbitrage 9(1) dispose : « une partie demandant la récusation d un arbitre en vertu de

| ‘article 57 de la Convention soumet sa demande (...) en tout état de cause avant que | instance ait été
déclarée close. »

PPiéce n° 62, lettre du 17 novembre 2016 de | 'Etat Défendeur au Tribunal arbitral

9l Piece n° 46

P@Piece n° 46
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modifié la raison d’étre et la finalité de la récusation par le biais consistant a ignorer
purement et simplement le fondement premier de la causa petendi — « impartialité et
neutralité », ¢’est-a-dire I’article 6(2) du Reglement et la deuxieme composante de
I’article 14(1) de la Convention (absence de biais, voir supra §§17, 44). Comme
’affirme le prof. Crawford :

The standard of disclosure of potential conflicts of interest in Rule 6(2) appears to be
concerned not only with manifest cases of lack of independence—or more strictly, of
reliability—but also with situations that might give rise to serious, reasonable
reservations about an arbitrator’s ability to act independently’® (souligné dans

1" original).

80. M. Veeder ignore en effet dans sa lettre le rappel qui lui était fait de son obligation ex
article 6(2) du Reglement d’arbitrage dont la rédaction figure dans la note n® 7 supra.

81. Cette modification de la causa petendi, 1a suppression corrélative de la référence a
I"article 6(2) du Reglement et, en conséquence, la privation de tout effet utile s’y
rattachant, sont manifestes dans la réponse de M. Veeder :

1 refer to the timetable established by the ICSID Secretariat’s second letter dated 29
November 2016 under ICSID Arbitration Rule 9(3), whereby I am invited to respond in
writing to the formal challenge made by the Claimants to my independence as a co-
arbitrator (nominated by the Claimants in this arbitration), within the meaning of
Article 14(1) of the ICSID Convention.

82. M. Veeder termine ainsi sa réponse :

Save for one matter, I think it inappropriate here to add to the written response made by
my letter dated 17 October 2016 addressed to the Claimants’ counsel (copied to the
Parties), the contents of which I here confirm (a copy is attached; it is also Piéce 16 to
the Claimants’ formal challenge of 22 November 2016).

That matter relates to my voluntary resignation in 2007 as the presiding arbitrator in
the ICSID arbitration, Vanessa Ventures v Venezuela (ICSID Case No ARB/05/24). The
Claimants’ counsel (who was not personally involved) has misunderstood the relevant
circumstances in that case, citing it several times in support of the Claimants’ challenge
(e.g. see paragraph 39 of the Claimants’ said challenge and Pieces 1, 4, 10, 12, 13 &
17).

I resigned in that ICSID arbitration because I learnt at the jurisdictional hearing, for
the first time, that one of the counsel acting for the claimant (Vanessa Ventures) was an
English barrister who was, at that time, also co-counsel with me acting for a different
party in a different and unrelated ICSID Case. 1 did not resign because he and I were
both members of the same barristers’ chambers. Before the jurisdictional hearing, 1
did not know that this counsel was acting for Vanessa Ventures, nor could have 1
taken any legitimate steps by myself to check for any such conflict owing to the
confidential nature of every English barrister’s professional practice. (Soulignement
ajoute).

3 Piéce n° 43, Crawford (James), Challenges to Arbitrators in ICSID Arbitration, Oxford_Scholarship
Online, January 2016, page 7
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83. Or la preuve produite par les Demanderesses, la Decision on Jurisdiction du Tribunal
de I’affaire Vanessa Ventures v. Venezuela®, du 22 ao(t 2008, rend invraisemblable la
réponse de M. V.V. Veeder QC du 11 décembre 2016 et, dans ce contexte, il échoit a
M. Veeder la tiche redoutable d’expliquer pourquoi il a assuré au Centre qu’il
aurait appris at the jurisdictional hearing, qui a eu lieu a la date du 7 mai 2007

“for the first time, that one of the counsel acting for the claimant (Vanessa Ventures)
was an English barrister who was, at that time, also co-counsel with me acting for a
different party in a different and unrelated ICSID Case”,

alors

1) que I'identité du conseil de Vanessa, le barrister des Essex Court Chambers Mr.
Christopher Greenwood, avait ét¢ communiquée douze jours avant le hearing, le 25
avril 2007, au Tribunal arbitral dont le président était précisément M. Veeder
depuis le 20 mai 2005,

2) que la présence de M. Greenwood avait provoqué que deux des arbitres, MM.
Veeder et Brower, s’adressent par écrit au CIRDI,

3) que les communications des deux arbitres ont été transmises par le Centre aux
parties le 27 avril 2007 (en connaissance du Président du Tribunal M. Veeder), dix
jours avant I’ouvertures des audiences : « On April 27, 2007, the Centre transmitted
to the Parties further declarations by two Tribunal members with respect to Prof.
Greenwood » ;

4) que le 3 mai 2007 les conseils de la Défenderesse répondirent a la lettre des deux
arbitres ;

5) que le 4 mai 2007, quatre jours avant les audiences, le Tribunal “invited the
Claimant to provide any observations which it might have with respect to the
Respondent’s letter in this matter”.

84. Ladite Decision on Jurisdiction du Tribunal de Vanessa Ventures v. Venezuela, page
10, ne confirme pas ce que M. Veeder a écrit au Centre le 11 décembre 2016 :

On April 25, 2007, the Tribunal was provided with a revised list of participants for the upcoming
hearing on jurisdiction. Among the persons listed as representing the Claimant was Prof.
Christopher Greenwood. On April 27, 2007, the Centre transmitted to the Parties further
declarations by two Tribunal members with respect to Prof. Greenwood. On May 3, 2007, the
Respondent submitted its observations on the further declarations. On May 4, 2007, the Tribunal
invited the Claimant to provide any observations which it might have with respect to the
Respondent’s letter in this matter. The Claimant provided its observations the same day.

%4 Piéce n° 63, Vanessa Ventures v. Venezuela, ICSID Case N° ARB(AF)/04/6, Décision on Jurisdiction,
22 aofit 2008
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As agreed, on May 7, 2007, the hearing on jurisdiction took place in London. At the hearing, the
Jollowing persons appeared as legal counsel and representatives for the Claimant: (...) as well as
Prof. Greenwood of Essex Chambers. (...) .

The following persons appeared on behalf of the Respondent as its legal counsel and
representatives: Messrs. (...) Kelby Ballena (....) Mr. Paolo Di Rosa and Ms. Gaela Gehring
Flores of Arnold & Porter LLP (...).”

During the session, after hearing the Parties’ positions regarding the participation of Prof.
Greenwood in the case, the President of the Tribunal submitted his resignation. His
resignation was accepted by his two co-arbitrators, Judge Brower and Mr. Paulsson, in
accordance with the Additional Facility Arbitration Rules.

On rappellera que les deux co-arbitres dans I’affaire Vanessa -MM. Jan Paulsson et
Charles Brower- n’avaient pas accepté ce méme mois de mai 2008 le conflit apparent
d’intéréts surgi entre deux membres des Essex Court Chambers dans I’affaire Hrvatska
Elektroprivreda DD v The Republic of Slovenia®, le Président du Tribunal arbitral et le
conseil de I'une des parties. Apres avoir considéré écarter soit 1’un soit I’autre, ce
Tribunal a écarté le conseil, déclarant inacceptable dans le systéme CIRDI le conflit
apparent d’intéréts que soulévent les rapports non consentis entre membres des Essex
Court Chambers (voir supra §§48-49).

M. Veeder n’a produit aucune preuve du fait que la seule objection déterminante a sa
continuité dans le Tribunal débattue pendant les douze jours suivants portait sur la
participation de M. Veeder dans une autre affaire sans rapport avec Vanessa, comme
celui-ci laisse entendre le 11 décembre 2016

Le 30 décembre 2016 les Demanderesses ont sollicité du Centre qu’il leur soit fournie
I’information citée aux pages 9 et 10 de ladite Décision du Tribunal de Vanessa
Ventures v. Venezuela®”. Le Centre a indiqué le 1¢" Janvier 2017 qu’il n’était pas
autorisé a le faire®®. L’Etat du Chili et ses conseils, mis en copie, qui étaient en mesure
de lever cet obstacle a la transparence, ont gard¢ le silence.

Or, il a été porté a la connaissance des Demanderesses que dans I’affaire Vanessa ce
furent précisément les conseils du Vénézuela- al’époque MM. Paolo di Rosa, Kelby
Ballena et Mme. Gehring-"?, qui manifestérent leur objection devant le conflit d’intérét
constitué par le fait que M. Veeder -membre du Tribunal- appartenait aux mémes
Chambers que I’autre membre de celles-ci ayant des rapports professionnels avec ['une
des parties -Vanessa- dans cette méme affaire contre le Vénézuela.

95 MM. Kelby Ballena, Paolo Di Rosa et Mme. Gacla Gehring représentent I’Etat du Chili dans la
présente procédure arbitrale

% Piece n° 44, Hrvatska Elektroprivreda DD v The Republic of Slovenia, ICSID Case No ARB/05/24,
Order Concerning the Participation of a Counsel (6 May 2008), §30

7 Piece n° 74

8 Piece n° 75

% Piece n? 65, page 10: “The following persons appeared on behalf of the Respondent as its legal counsel
and representatives: Messrs. (...) Kelby Ballena and (... ) Mr. Paolo Di Rosa and Ms. Gaela Gehring
Flores of Arnold & Porter LLP (...)” (soulignement ajouté).

37



88.

C’est apres avoir entendu les objections de ces conseils que M. Veeder démissionna du
Tribunal arbitral.

La communication que Mr. Veeder a adressée le 11 décembre 2016 au Secrétaire du
Tribunal arbitral est donc sciemment biaisée, voire trompeuse, en ce qu’elle occulte
’objection rigoureusement parallele a celle soulevée aujourd’hui par les
Demanderesses, et qui avait été spécifiquement soulevée a 1’époque par ceux qui sont
aujourd’hui les conseils de la République du Chili dans la présente affaire.

II est inconcevable qu’une personnalité de la réputation internationale de Mr. V. V.
Veeder QC (le Gouvernement de Sa Majesté avait nommé des experts éminents,
indépendants et impartiaux, jouissant d’une réputation internationale sans tache, voir
§102 infra) ait occulté que ce trés exactement motif d’opposition desdits conseils avait
été 'une des questions contraires a sa continuité dans le Tribunal débattues lors des
audiences, s’il n’avait été certain que, ceux qui savaient, se tairaient sous couvert de
devoir de confidentialité.

En effet, dans la communication que Me Paolo di Rosa et Mme Gaela Gehring ont
signé 16 décembre 2016- au nom de la République du Chili- ils gardent le silence sur le
sujet dont ils ont été eux-mémes les protagonistes personnels lors des audiences de mai
2007, prenant soin de couvrir M. Veeder en reproduisant les mots que celui-ci a choisis
afin d’exclure précisément ce sujet :

« Ex-R34. Letter from V. V. Veeder to ICSID, 11 December 2016 (explaining that the
reason that he resigned in the Vannessa Ventures arbitration was because there was an
“actual conflict,” and was not because he and one of the attorneys acting for the
claimant were both members of the same barristers’ chambers) <! (souligné dans
’original).

Le détournement de la confidentialité visant & couvrir une connivence entre les arbitres
et la République du Chili est ici, une nouvelle fois, avérée de fagon criante, au seul
détriment des investisseurs espagnols. Encore un autre parallélisme avec la fraude,
confirmée par le Ministre Jack Straw, subie par la Fondation Demanderesse espagnole
(voir infra §§ 98-105).

& sk ok

IV. EVALUATION DE LA COMMUNICATION DE LA REPUBLIQUE
DU CHILI DU 16 DECEMBRE 2016

Le 20 septembre 2016, lorsqu’il a été porté a la connaissance des Demanderesses que le
Gouvernement du Chili avait rendu publique deux jours auparavant qu’il menait des

190 Chile ’s Response to Claimant’s Request for Disqualification, note en bas de page n° 91. La lettre de M.
Veeder au Centre le 16 décembre 2016 figure dans la picce n° 46
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démarches secretes (sigilosas) dans les Essex Court Chambers, les Demanderesses se
sont adressé a Mme. la Secrétaire Générale du CIRDI afin de cerner les faits10l :

« Dans les toutes prochaines semaines Messieurs les arbitres du Tribunal arbitral
pourraient avoir a exercer, a | initiative des parties, lespouvoirs de décision que leur
confeére | ‘article 50 de la Convention CIRDI dans laprocédure d interpréter et/ou
réviser la Sentence arbitrale communiquée le 13 septembre 2016.

Dans I'intérét du Centre, du systéme d arbitrage international et conformément & une
application effective de | article 14 de la Convention CIRDI (offrir toute garantie

d indépendance et d impartialité dans | exercice desfonctions arbitrales), les
Demanderesses sont amenées a solliciter respectueusement que les tres distingués
arbitres dans laprésente procédure, Sir Frank Berman, QC etM. V.V. Veeder, QC,
membres des Essex Court Chambers, révelentpleinement sans tarder (full
disclosure)... »101

Conformément a la Régle d’arbitrage du CIRDI n° 6(2) et la note explicative au
Principe Général n° 3(e) de I’IBA sur les conflits d’intéréts dans I’arbitrage
international :

When considering whetherfacts or circumstances exist that should be disclosed,
the arbitrator shall not take into account whether the arbitration is at the beginning or
at a later stage.

La charge de dévoiler en 2016 les rapports entre la partie Défenderesse et les Essex
Courts Chambers ne correspond pas aux Demanderesses compte tenu de la déclaration
initiale de MM. Berman et Veeder ex Reégle n° 6(2)

La prétention de I’Etat du Chili (§838, 39) selon laquelle « Claimants have waived
their right to object on the basis o fEssex Court Barristers representing Chile before the
ICJ»1®Bn’aaucun fondement en ce qui concerne le temps écoulé entre la connaissance
du fait soulevant un conflit apparent d’intéréts, le 20 septembre 2016, et la réaction a ce
fait, ni a I’égard de la raison d’étre et la finalité de la proposition de récusation, qui
portent sur le conflit apparent d’intéréts de deux des arbitres qui auront a décider la
procédure initiée le 27 octobre 2016 ex article 49(2) de la Convention et, le cas échéant,
les procédures prévues dans les articles 50 et 51 que les parties pourraient initier dans
I’avenir.

La piece R47 annexée a la réponse du Chili dévoile au CIRDI et aux Demanderesses,
pour la premiére fois, qu’un membre des Essex Court Chambers conseillait le Chili en
2012 et qu'il y aurait des publications qui en parlaient. Le Chili reproche aux
Demanderesses de ne pas les connaitre. On pourrait y répondre dans les termes de la
sentence de la Cour de Cassation francaise du 16 décembre 2016 & une objection
similaire :

10 Voir la piéce n° 64, lettre des Demanderesses demandant le 20 septembre 2016 lafull disclosure de la
part de MM. Berman et Veeder des rapports entre le Chili et les Essex Court Chambers, et les §848-49 de
la proposition de récusation du 22 novembre 2016

1P Piéce n° 64, lettre des Demanderesses a Mme. la Secrétaire Générale du CIRDI le 20 septembre 2016

1BRéponse de I’Etat Défendeur du 16 décembre 2016, §39
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« Que le fait n’était pas notoire pour la société AGI avant le début de [’arbitrage, qu ’en
cours d'instance arbitrale, I’obligation de se livrer a des investigations sur
lindépendance de [’arbitre]| M. X. ne pesait pas sur [la société AGI], compte tenu
des garanties qu’il [’arbitre| avait fournies lors de sa déclaration |d’indépendance]»
(soulignement ajouté).

En effet, la Cour de Cassation a rejeté le motif de 1’appel selon lequel

« la recherche concrete de [existence d 'une incidence raisonnable sur ['impartialité de
[arbitre s impose d autant que les liens d’intéréis allégués ne mettent en relation
directe ni [ arbitre, ni ['une des parties, mais la structure dans laquelle le premier
exerce (... ) appartenant au bureau de Toronto du cabinet international Fasken
Martineau sur les 770 avocats répartis au Canada, en Europe et en Afrique du Sud que
comprend ce cabinet, (... ) sans expliquer en quoi et de quelle maniére ces éléments
pouvaient concrétement affecter le jugement de |'arbitre pour faire naitre une tel doute,
la cour d’appel n’'a pas légalement justifié sa décision au regard de ['article 1520-2° du
code de procédure civile (... ) ; que son jugement [de I arbitre/ne pouvait se trouver
affecté par une circonstance qu’il ignorait » ' (soulignement ajouté).

En droit anglais, a son tour, I’obligation de confidentialité des barristers/arbitres se
termine lorsqu’il s’agit d’information qui est dans le domaine public

34.(...) barristers who are asked to act as arbitrators should consider what steps should
be taken to ensure early disclosure at the time of appointment, bearing in mind all
relevant obligations of confidentiality,

affirme I’ Information Note regarding barristers in international arbitration du General
Council of the Bar 1%

Il était donc du devoir des arbitres d’étre en mesure de présenter la situation aux
Demanderesses, les mettant en état d’exercer ’option adaptée, un devoir permanent que
dans le systeme CIRDI impose la Reégle d’arbitrage n°® 6(2).

Dans I’affaire Locabail, 1a High Court of England and Wales (supra §61) n’a pas
accepté la récusation du juge/arbitre parce que celui-ci avait communiqué aux parties ce
qu’il avait lu dans une coupure de presse et les parties n’avaient pas réagi :

During the hearing E. produced material relating to her matrimonial proceedings
which included a press cutting from which the judge learnt that his firm was acting for
clients in litigation for the enforcement of financial claims and of bankruptcy against
L.'s former husband. The judge immediately disclosed that connection, stating that he
knew no more of that litigation than had appeared from the cutting. Neither party
sought an adjournment, no objection was raised and the hearing continued. (...) If a
serious conflict of interest becomes apparent (...), it seems plain to us the judge
should not sit on the case. This is so whether the judge is a full-time judge or a
solicitor deputy or a barrister deputy. '°(Soulignement ajout).

104 Piece n° 77, Cour de Cassation de France, affaire Société Columbus acquisitions INC et la société
Columbus Holdings France, Arrét du 16 décembre 2015

195 Pigce n° 22 annexée A la proposition de récusation du 22 novembre 2016, citado
196 Pigce 1 51, Locabail (UK) Ltd v Bayfield [2000] EWCA Civ 3004, page 451 (1) et §58
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Or a partir du 17 octobre 2016107 les deux arbitres ont lu la coupure de presse du 18
septembre 2016 publiant la déclaration du Gouvernement du Chili qui dévoile ses
démarches secrétes (sigilosas) aupreés des Essex Court Chambers et ils ne peuvent plus
soutenir en ignorer I’existence ni prétendre qu’ils sont « confidentiels » selon le droit du
CIRDI ni méme pas en droit anglais, dés le moment qu’ils en ont été personnellement et
formellement alertés par les Demanderesses.

Dans le systeme du CIRDI ce devoir de disclosure s’applique dans les circonstances
spécifiques du cas d’espéce, qui ne sont pas de minimis, comme |’ attestent les
résolutions des Tribunaux et du Président du Conseil administratif du CIRDI citées dans
la proposition en récusation du 22 novembre 2016 (8829, 32, 35, 38, 39, 44, 45, 46, 47,
51, 56, 68), ou la conclusion du Tribunal de I’affaire Alpha v. Ukraine aprés avoir
étudié le rapport entre la Régle de I’article 6(2) et les Principes de I’IBA :

Certainfacts or circumstances are ofsuch a magnitude thatfailure to disclose them
either (1) would thereby in and ofitselfindicate a manifest lack ofreliability ofa
person to exercise independent and impartial judgment or (2) would be sufficient in
conjunction with the non-disclosedfacts or circumstances to tip the balance in the
direction ofdisqualification.1B8

Dans le méme sens, ledit arrét de la Cour de Cassation francaise du 16 décembre 2016 a
confirmé le biais d’un arbitre du fait qu’il « n avaitpasfait état dans sa déclaration

d indépendance » des rapports professionnels entre des avocats de son Cabinet et |’une
des parties (la société AGI) qui étaient du domaine public mais ignorées d’AGl,

« (...) au regard de | ‘'ample publicité donnée par ce dernier [le Cabinet], la cour

d appel en a exactement déduit que, ces circonstances ignorées de la société AGI étant
de nature afaire raisonnablement douter de | indépendance et | impartialité de

| arbitre, le tribunal arbitral était irréguliérement constitué. »1000

L ’Etat du Chili a I’obligation de révéler au Centre et aux parties qu’il maintient des
relations avec les Chambers dont sont membres les arbitres MM. Berman et Veeder

Comme on a vu supra (8852-66) et dans I’affaire Hrvatska Elektroprivreda DD v
Slovenialll, les Principes Généraux de I’IBA en matiére de conflits d’intéréts dans
I’arbitrage international sont pris en compte dans le systéme du CIRDI aussi bien que

107 Le 17 octobre 2016 les Demanderesses ont communiqué a Sir Franklin Berman a travers Mme. la
Secrétaire Générale du CIRDI la coupure de presse contenant la déclaration du Gouvernement chilien du
18 septembre 2016, pieces 15 annexée a la proposition de récusation formulée le 22 novembre 2016
1BPiéce 76, Alpha Projektholding GmbH v. Ukraine, ICSID Case No. ARB/07/16, Decision on
Respondent’s Proposal to Disqualify Arbitrator Dr. Yoram Turbowicz, 864, 19 mars 2010, accessible
dans http://www.italaw.com/sites/default/files/case-documents/ita0025.pdf

1MPiece n° 77, Cour de Cassation de France, affaire Société Columbus acquisitions INC et la société
Columbus Holdings France, Arrét du 16 décembre 2015, page 2

110Doc. n° 74, Hrvatska Elektroprivreda DD v Slovenia, ICSID Case No. ARBI05124, Order of 6 May
2008, 884, 7 a 10
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par les Cours de Justice anglaises dans le cas des barristers/arbitres. 11! Le Principe
Général n° 7(a) dispose :

A party shall inform an arbitrator, the Arbitral Tribunal, the other parties and the
arbitration institution or other appointing authority (if any) of any relationship, direct
or indirect, between the arbitrator and the party (or another company of the same
group of companies, or an individual having a controlling influence on the party in
the arbitration), or between the arbitrator and any person or entity with a direct
economic interest in, or a duty to indemnify a party for, the award to be rendered in the
arbitration. The party shall do so on its own initiative at the earliest opportunity.
(Soulignement ajouté).

L’explication de I’IBA a ce Principe Général est que

(a) The parties are required to disclose any relationship with the arbitrator.

Disclosure of such relationships should reduce the risk of an unmeritorious challenge of
an arbitrator’s impartiality or independence based on information learned afier the
appointment. (Soulignement ajouté).

L’Etat Défendeur a toujours enfreint catégoriquement cette obligation, y compris dans
sa communication du 16 décembre 201612,

Conformément a I’explication de ’'IBA au Principe Général n° 7(c):

any party to an arbitration is required, at the outset and on an ongoing basis during
the entirety of the proceedings, (... )Jto disclose available information that, applying the
general standard, might affect the arbitrator’s impartiality or independence.

The focus is on any relevant information available to a party — i.e. whether publicly or
privately accessible. Thus, the range of information which needs to be searched
would also cover information that the party may only know of internally at its
organization, for example. (Soulignement ajoutc).

L’Etat du Chili a occulté en termes absolus au Centre et aux Demanderesses
I’information dont il dispose relative a ses rapports avec les Essex Court Chambers et
leurs membres. Et malgré connaitre toute I’information relative auxdites relations non
prises en compte, I’Etat Défenseur n’a répondu & aucune des questions qui lui ont été
posées a ce sujet depuis le 13 octobre 201613,

Res ipsa loquitur, 1a preuve est faite de la mauvaise foi de I’Etat Défendeur envers le
CIRDIL I'intégrité de la procédure arbitrale et les parties Demanderesses, elle est
manifeste et incontestable.

Cette mauvaise foi s’accroit lorsque 1’Etat Défendeur dénature dans sa communication
du 16 décembre 2016 la raison d’étre et la finalité des questions soulevés dans la lettre
des Demanderesses du 13 octobre 2016 et dans la respectueuse proposition de
récusation du 22 novembre suivant

11 Voir également les §§16-24, 43-51, 56-59 de la proposition de récusation du 22 novembre 2016
12 Pigce n° 48
113 Pigce n° 65
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a)

b)

d)

Car la prémisse de ces questions étant I’application effective de I’articulation
entre la Régle d’arbitrage n°® 6(2) et I’article n° 14 de la Convention en
rapport avec le Tribunal qui doit décider dans I’avenir la demande du 27
novembre 2016, la communication de I’Etat du Chili ignore superbement la
force contraignante de ces normes pour les arbitres et toutes les parties ;

alors que la respectueuse proposition de récusation a pour objet d’assurer
I’impartialité du Tribunal auquel la Convention confie de statuer sur les
remédes de I’article n® 49(2) -rectifications des erreurs matérielles contenues
dans la Sentence du 13 septembre 2016-, de I’article n°® 51 -recours en
révision de cette Sentence-, et de I’article n° 51-recours en interprétation de
celle-ci-, la communication de I’Etat du Chili ne fait la moindre référence a
ces normes et modifie la causapetendi en la détournant vers un sujet
différent, a savoir the Tribunal decision [du 16 novembre 2016114] not to
suspend the Rectification Proceeding (840). L’argument de la Défenderesse
n’a aucun fondement. La preuve du contraire figure dans la procédure (voir
dans la proposition de récusation les 8§82-7, 8-15, 60-68 et les Conclusions ;
et dans la présente communication les 8850, 75, 93, 113);

alors que les révélations que I’on demande de faire & I’Etat Défendeur et &
MM. les arbitres des Essex Court Chambers ont leur fondement dans le
devoir que, aujourd’hui, leur impose la Régle d’arbitrage n° 6(2) en
rapport avec leurs fonctions dans les procédures régies par les arts. nos.
49(2), 50 et 51 de la Convention, a savoir « | 'obligation continue de notifier
au Secrétaire général du Centre, dans lesplus brefs délais, toute relation ou
circonstance qui apparaitrait ultérieurement au cours de | instance », la
communication de I’Etat Défendeur coincide objectivement avec celle des
arbitres du 17 octobre 2016 en regardant en arriére, vers les années 2013-
2014 (882 a 12, 16, 17, 33, 37, 38, 39) ;

alors que le fait porté a la connaissance des Demanderesses est daté le 20
septembre 2016 et porte sur la procédure en cours ex art. 49(2) et les
procédures a venir des articles 51 et 50 de la Convention ;

la communication de I’Etat défendeur n’apporte aucune des informations qui lui ont été
spécifiguement demandées et dont il a une pleine connaissance (817 supra).

Ce dessein d’assurer envers le Centre et les parties Demanderesses I’opacité de ces
relations non prises en compte est a tel degré marquée qu’elle porte I’Etat Défendeur a
se contredire ou a des absurdités.

D’un coté, afin de tenter de justifier I’opacité des deux arbitres sous prétexte de
constraints that bound the other Essex Court Chambers barristers (837) -qui n’existent
pas dans le systtme CIRDI -ni dans lajurisprudence anglaise appliquant aux
barristers/arbitres les Principes Généraux de I’IBA, dont le n° 6(a)d

114Piéce no. 60
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The arbitrator is in principle considered to bear the identity of his or her law firm. (...)
Although barristers’ chambers should not be equated with law firms for the purposes of
conflicts, and no general standard is proffered for barristers’ chambers, disclosure may
be warranted in view of the relationships among barristers, parties or counsel. '

Le Working Group derriere les Principes de ’IBA affirme a ce propos que

w [hile the peculiar nature of the constitution of barristers' chambers is well recognised
and generally accepted in England by the legal profession and by the courts, it is
acknowledged by the Working Group that, to many who are not familiar with the
workings of the English Bar, particularly in light of the content of the promotional
material which many chambers now disseminate, there is an understandable perception
that barristers' chambers should be treated in the same way as law firms. It is because
of this perception that the Working Group decided to keep an Orange List, and thus
subject to disclosure, the situation in which the arbitrator and another arbitrator

or counsel for one of the parties are members of the same barristers' chambers.''°
(Soulignement ajout¢).

Or alors que I’Etat du Chili s’en tient a 1’alibi de MM. Berman et Veeder (§37):

The only thing that they did not do was accede to an unreasonable demand for
information that they did not have, and could not properly obtain (in light of ethical
constraints that bound the other Essex Court Chambers barristers),

d'un autre coté 1’Etat Défendeur affirme que

it was public knowledge throughout the entirety of the Resubmission Proceeding that
LEssex Court Chambers barristers were representing Chile before the ICJ (§38).

Pourquoi donc les deux arbitres n'en ont rien dit lorsque la question leur a été plusieurs
fois posée par les Demanderesses, par I’intermédiaire du Centre, a partir du 20
septembre 2016? Car ce sont les deux arbitres qui sont censés le savoir et le révéler ou
se démettre:

(a) The arbitrator’s duty to disclose under General Standard 3(a) rests on the principle
that the parties have an interest in being fully informed of any facts or
circumstances that may be relevant in their view. (...) The duty of disclosure
under General Standard 3(a) is ongoing in nature.(...)

If the arbitrator finds that he or she should make a disclosure, but that
professional secrecy rules or other rules of practice or professional conduct
prevent such disclosure, he or she should not accept the appointment, or should
resign. 7

Pourquoi donc I’Etat Défendeur, le 18 décembre 2013, a-t-il récusé le Prof. Philippe
Sands invoquant les principes de 'TBA!®, en lui attribuant un rdle que ni lui ni ses
Chambers ne jouaient dans une affaire devant la C.1J. totalement étrangere aux
investisseurs espagnols et, le 16 décembre 2016, 1’Etat Défendeur reproche (section IV)

115 Explication de I'IBA au Principe Général de 'IBA 6(a)

116 Pigce n° 66, Otto de Witt Wijnen, Nathalie Voser, Neoni Rao, Background Information on the IBA
Guidelines on Conflicts of Interest in International Arbitration, page 455

117 Explication de I'IBA aux Principes Généraux de I'IBA nos. 3(a) et 3(d)

118 Pigce n° 23
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96.

aux Demanderesses de douter de I'impartialité d'arbitres qui passent sous silence et
refusent, depuis le 20 septembre 2016, de mener toute enquéte raisonnable, alors qu’ils
travaillent dans les mémes Chambers dont des membres sont rémunérés par la
République du Chili et des organismes qui dépendent de celles-ci, et continuent a |’étre
maintenant?

Comme I’a affirmé le Tribunal CIRDI de I’affaire Compafiia de Aguas del Aconquija
S.A. & Vivendi Universal v. Argentine Republic19

a question arises with respect to the term “manifest lack ofthe qualities required” in Article 57
ofthe Convention. This might be thought to set a lower standardfor disqualification than the
standard laid down, for example, in Rule 3.2 ofthe IBA Code ofEthics, which refers to an
“appearance ofbias”. The term “manifest’” might imply that there could be circumstances
which, though they might appear to a reasonable observer to create an appearance oflack of
independence or bias, do not do so manifestly. In such a case, the arbitrator might be heard to
say that, while he might be biased, he was not manifestly biased and that he would therefore
continue to sit. As will appear, in light ofthe object andpurpose ofArticle 57 we do not think
this would be a correct interpretation. (....)

The term cannotpreclude consideration o ffacts previously undisclosed or unknown, provided
that these are duly established at the time the decision is made.
(Soulignement ajouté).

La réponse de I’Etat Défendeur soutient également des sophismes hors-sujet comme
celui au §36:

if the World Bank were to disqualify Messrs. Berman et Veeder (...) this will effectively
wouldprevent members ofchambersfrom serving in thefuture as arbitrators in ICSID
cases (...) thereby removingfrom the market many ofthe worlds best arbitrators... ”.

Bien au contraire, ce sont des bons barristers tels que Sir David A.R. Williams QC (des
Essex Court Chambers), M. James Crawford et M. Philippe Sands (des Matrix
Chambers), le premier dans I’affaire CIRDI Hrvatska Elektroprivreda DD v The
Republic ofSlovenia (supra 8§ 45-47) 120, le deuxiéme dans I’article cité de 2016121 et
le troisieme en démissionnant dans le présent arbitrage & la demande du Chili (supra
8822, 94)12 qui soutiennent et appliquent les principes que I’on a demandé en vain a
MM. Berman et Veeder de respecter, et lajurisprudence anglaise citée démontre que les
bons barristers/arbitres sont soumis en droit anglais aux mémes tests que les bons juges
anglais. Le Chili leur fait injure en leur attribuant des prétendus corporatismes et des
priviléges inexistants, en tout cas, dans le systéme du CIRDI.

119Piéce n° 67 ICSID Case No. ARB/97/3, Decision on the Challenge to the President of the Committee
3 oct. 2001 (Prof. J. Crawford SC, Prof. J. C. Ferndndez Rozas), §820, 25, 26. Le Tribunal a pris sa
décision notamment sur la base des prémisses suivantes : “(a) that the relationship in question was
immediately andfully disclosed and thatfurther information about it wasforthcoming on request, thus
maintainingfull transparency; (d) that the work concerned does not consist in giving general legal or
strategic advice to the Claimants but concerns a specific transaction, in which Ogilvy Renault are not the
leadfirm; (e) that the legal relationship will soon come to an end with the closure ofthe transaction
concerned”, ces prémisses qui manquent dans le cas des relations entre I’Etat du Chili et des membres
des Essex Court Chambers. Accessible dans http://www.italaw.com/sites/default/files/case-
documents/ita0208.pdf

10Piéce n° 44

11 Piece n° 43

12Piece n° 24
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97. Les objections de I’Etat Défendeur & la recevabilité de la proposition de récusation

98.

99.

(Section 111 de sa communication du 16 décembre 2016) ont été traités dans la section |
supra.

V. LES DANGERS DU PRECEDENT: LE MODUS OPERANDI DU
GOUVERNEMENT CHILIEN ALONDRES SE REPETE AU SEIN DU CIRDI.
EST-T-IL ACCEPTE ?

Le Ministre Jack Straw confirme la fraude échafaudée par le Gouvernement du Chile.
sous couvert de « confidentialité » contre une action judiciaire de la Demanderesse
Fondation espagnole Président Allende

L ’investisseur espagnol codemandeur- la Fondation Président Allende - s’est déja
heurtée a d’autres agissements du Gouvernement du Chili menés a Londres sous
couvert de I’obligation de confidentialité. Parmi les protagonistes figuraient MM. José
Miguel Insulza, Ministre chilien des Affaires étrangeéres, et les avocats du Chili a
Londres, dont M. Alberto Van Kleveren, visant a parachever de fagon expéditive le
reipublicae interest utfinis sit litium lorsque | affaire Pinochet suivait son cours
régulier aupres des Cours de Justice du Royaume Uni.

L ’obligation de confidentialité avait été accaparée et appliquée par le Gouvernement du
Chili et ses avocats a Londres & une opération sous couvert qui avait comme cible le
Gouvernement du Royaume Uni et comme objectif de mettre fin, définitivement, a la
poursuite effective d’une procédure judiciaire de la Fondation espagnole, la partie
Demanderesse auprés de la Cour d’Assisse Nationale d’Espagne, pour délits impunis
contre la communauté internationale commis par les plus hautes autorités de I’Etat du
Chili1lz.

100. Une instrumentalisation de la confidentialité, cette fois du systéme des

barristers’chambers, est aujourd’hui appliquée dans le systtme CIRDI par le
Gouvernement du Chili, avec une finalité similaire et au détriment de la méme
Fondation Demanderesse, en sa qualité, cette fois-ci, d’investisseur espagnol dans les
entreprises de presse CPP S.A. et EPC Ltée.

13 Piece n° 1, Demande de la Fondation espagnole PrésidentAllende c. Augusto Pinochet et autres, 4
juillet 1996, Cour d’instruction Nationale num. 6, Audiencia Nacional de Espafia, accessible dans
http://bit. ly/2hX 1iNJ en anglais et en espagnol dans http://bit.ly/2h020rM

46


http://bit.ly/2hX1iNJ
http://bit.ly/2h020rM

Ni les arbitres ni la partie Défenderesse n’ont révélé au Centre que Me Lawrence
Collins, I’avocat du Chili lors du procés a Londres initié par la Fondation espagnole
Président Attende, est devenu en 2012 arbitrator membre aux Essex Court ChambersiZ

101. En effet, suivant les instructions du Ministre des Affaires Etrangers du Chili M.
Jose Miguel Insulza, Mr. Lawrence Collins a plaidé le rejet pour défaut de compétence
de la demande d’extradition d’Augusto Pinochet sollicitée par la Fondation espagnole
aupres des Cours de Justice. La sentence de la House of Lords du 24 mars 1999 a rejeté
les propositions défendues par Mr. Lawrence Collins au nom du Chilil5 et le 8 octobre
1998 la Bow Street Magistrates’ Court a accordé I’extradition a I’Espagne demandée
par la Fondation espagnole.1%

Ou la « confidentialité » cache une fraude a I‘encontre de I’administration de la Justice

102. C’est alors que les avocats du Chili a Londres ont pris I’initiative de I’opération
qui, sous couvert du devoir de respecter la confidentialité avait comme finalité de
frustrer I’exécution de la sentence du 8 octobre 1999 favorable a la demande de la
Fondation espagnole. Le Ministre du Home Office M. Jack Straw témoigne que c’est a
la demande du Gouvernement du Chili qu’il a nommé127 quatre experts éminents,
indépendants et impartiaux, jouissant d’une réputation internationale sans tache.18

103. Le Rapport de ces éminences anglaises et internationales a trompé, a
[’'unanimité, I’institution qui les avait nommeés, le Gouvernement de Sa Majesté
britannique.

104. Dans la présente procédure arbitrale se répéte le méme modus operandi auprées
du CIRDI lorsque I’Etat du Chili et les éminents arbitres invoquent une obligation de
confidentialité qui vise a induire en erreur ceux qui les avaient nommeés arbitres, a
savoir le Président du Conseil administratif du CIRDI dans le cas de Sir Franklin
Berman, et la Fondation espagnole dans le cas de M. V.V. Veeder.

105. Les piéces jointes apportent la preuve

124Piéce n° 2, Curriculum Vitae de Mr. Lawrence Collins (Lord Collins of Mapesbury), extrait

15Piéce n° 3, intervention de M. Lawrence Collins au nom du Gouvernement du Chili demandant la mise
en liberté immédiate du extraditurus, jugement de la House of Lords du 24 mars 1999, REGINA v. BOW
STREETMETROPOLITANSTIPENDIARYMAGISTRATEAND OTHERS, Exparte PINOCHET
UGARTE (No. 3) accessible également dans http://www.uniset.ca/other/cs5/2000AC147.html

1%6Piéce n° 4, BOW STREET MAGISTRATES' COURT: THE KINGDOM OF SPAIN V.
AUGUSTOPINOCHET UGARTE, Judgment, 8 octobre 1999, accessible dans http://bit.Iv/1JGDiAs

127 Piece n° 4 bis, le Gouvernement de Sa Majesté nomme des experts éminents soumis au devoir de
confidentialité professionnelle

1BPiece n° 6, Kingdom Of Belgium, R (on the application of) v Secretary Of State For Home
Department, Court of Appeal - Administrative Court, February 15, 2000, [2000] EWHCAdmin 293, page
5
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a) De la demande de la République du Chili d’imposer a Londres la confidentialité
professionnellel® comme alibi pour sa machination ;

b) De I’exigence de que la confidentialité soit maintenue en toute circonstances: la
sentence de la Supreme Court ofJudicature, Queen's Bench Division, du 15
février 2000, fait état des échanges intervenus a cette fin entre le Ministre Straw
et les avocats a Londres du Chili70;

c) De la Sentence du 15 février 2000 de la Supreme Court ofJudicaturel3 rejetant
la confidentialité allégué et ordonnant de révéler les informations aux
Demanderesses, et I’'une des résolutions judiciaires qui s’en sont suivies a la
levée de la confidentialité13;

d) De la fraude sous couvert de la « confidentialité » pronée par I’Etat du Chili, en
particulier M. Insulza et ses avocats a Londres, pour éviter |’exécution de ladite
Sentence du 8 octobre 1999, a savoir :

1) I’émission de BBC Radio4 le 6 mai 2016 du colloque auquel I’auteur de ces
observations avait participé avec M. Jack Straw, qui exprime safury d’avoir
été trompé par la machination ourdie sous couvert de confidentialité133;

2) le documentaire diffusé par la Télévision Nationale du Chili le 27 novembre
2016 ou le Ministre Jack Straw déclare étre de ce fait «furious beyond
belief...thatwas afraud 1»134, et

3) le documentaire diffusé le lerdécembre 2016 par la Télévision Nationale du
Chili exposant la préparation de cette fraude et I’intervention du Ministre M.
Insulza et les avocats de celui-ci a Londres1® ;

e) Des interférences extra-judiciaires mises en ceuvre a Londres par I’Etat chilien a
I’encontre de la mise a exécution de ladite entence obtenue par la Fondation
espagnole. Le Ministre Jack Straw en fait un résumé : sont mentionnés le

129Piéce n° 5, Straw (Jacques), Memaoirs, Londres, Pan Books, 2012, page 261

1DPiéce n° 6, ibid. pages 4-5, 10-13

13 Ibid, page 15 et suivantes

1P Piéce n° 7, The New York Times, Chilean Judge Says Pinochet Is Fit for Trial, 2004-12-14, accessible
dans http://nyti.ms/1YqtwdB

1BPiéce n° 8, Jack Straw, colloque diffusé par BBC Radio 4 le 6 mai 2016, minutes 40 :35 a 41:12 ;

33 :37 a35 :19 ; 36 :25 a 36.50, accessible également dans http://bbc.in/2hy3UAO

1%Piece n° 9, chapitre 2 du documentaire de la TV Nationale du Chili diffusé le ler décembre 2016, Mr.
Jack Straw condamne la fraude échafaudée par le Gouvernement chilien dont a été victime le
Gouvernement britannique (minutes 01:50 & 01 :54 ; 04 :45a 05 :00 ; 05 :34 & 05 :46) ; le Ministre M.
Insulza défende la fraude (min. 05 :01 & 05 :10) ; Juan E. Garcés (min. 01 :46 & 01 :50 ; 06 :04 &

06 :27 ;21 :07-21 :15), accessible également dans http://bit.ly/2hJxktN ou dans le site de la TV Nationale
du Chili http://bit. ly/2fUsBDu

1BHPiéce n° 10, chap. 1du documentaire de la TV Nationale du Chili diffusé le 25 octobre 2016 :voir
les manifestations de Mr. Straw (03 :40 a 03 :57 ;07 :27 a 07 :40 ;24 :44 425 :34 ;41 :22 441 :39 et, en
particulier, 54 :14 4 54 :58 ;55 :14 4 55 :28 ; 56 :12 4 56 :22 ; 58 :00 & 58 :12), celles du Ministre M.
Insulza (09 :16 409 :33 ; 10 :09 & 10 :41 ; 14 :47 & 14 :50 ; 26 :02 2 26 :14 ;45 :10 a 45 :25) , et celles de
Juan E. Garcés (202 :07 202 :21 ;03 :14403 :28 ; 11 :124 11 :35; 15 :12 4 15 :18 ; 25 :35 & 26 :01;

53 :20 a 53 :25, et notamment, 56 :22 a 56 :39), accessible également dans http://bit.Iv/2hJIXHo
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Vatican, un ancien Président des Etats-Unis, une ancienne Premiére Ministre du
Royaume Uni, « a large group ofwealthy and influential supporters ».1%

Le recours par I’Etat du Chili a des investisseurs étrangers et a la corruption & I’encontre
de la procédure judiciaire menée a Londres par la Fondation espagnole Demanderesse

106. En 1998 I’entreprise électrique ENDESA était le plus grand investisseur
espagnol au Chili, 35% d’un total des US$ 3.674.472.000 cumulés entre 1974 et 1998
selon le Comité des Investissements Etrangers du Chilil37. Aussitot aprés que la
sentence du 25 novembre 1998 de la House of Lords ait accepté I’appel formé par le
Royaume d’Espagne sur la demande de la Fondation espagnole Demanderesse133, I’Etat
du Chili mobilisa I’investisseur espagnol ENDESA de sorte que I’un des fréres du
Président du Conseil d’Administration a I’époque fit parvenir au conseil de la Fondation
espagnole qui signe la présente communication le message suivant : il esta Madrid une
haute autorité chilienne qui me dit de te transmettre ce message : que ceci s arrange
avec de | argent, que tufixes la somme que tu souhaites... .

Dans la piéce n° 10 figure le documentaire diffusé par la TV Nationale du Chili faisant
état de cette tentative de corruption, ou il est ajouté qu’il est peu probable que celle-ci
ait été la seule offre d’argent visant a interférer dans I’administration de la Justice dans
la procédure qui dirigeait a Londres la Fondation espagnole Demanderesse (minutes
11 :12 & 11 :35).

107. Des tels antécédents, de tels dangers, accentuent, s’il est possible, le devoir
d’exigence légitime concernant le respect des critéres objectifs reconnus en matiére
d’indépendance, neutralité, conflits apparents d’intéréts et biais des arbitres.

* * k

V1. CONCLUSIONS

108. Comme la rappelé le Président du Conseil administratif du CIRDI dans sa
récente Décision du 28 décembre 2016139 le terme « manifeste » employé a |’article 57
de la Convention CIRDI signifie «évident » (« evident ») ou « flagrant » (« obvious ») et
il fait référence a la facilité avec laquelle le défaut allégué peut étre discerné.

Les trois versions de I’article 14 de la Convention faisant également foi, il est admis que
les arbitres doivent étre tout a la fois impartiaux et indépendants.

L’indépendance de méme que I’'impartialité « protegent lesparties contre le risque que
les arbitres ne soient influencéspar desfacteurs autres que ceux liés au bien-fondé de
| affaire ».

1% Piéce 5, Straw (Jacques), Memoirs. Londres, Pan Books, 2012, page 258 et ss.

137 Voir le rapport publié dans http://www.americaeconomica.com/inversion/chile/texto.htm, section 2.7
18Piéce n° 12, House of Lords, Regina v. Bartle and the Commissioner ofPolice (Pinochet 1), sentence
du 25 novembre 1998, accessible également dans http://bit.Iv/2iaRIUT

19BSG Resources Limited et altri ¢. Guinée (Affaire CIRDI ARB/14/22), Décision sur la proposition de
récusation de tous les membres du tribunal arbitral, 28 avril 2016, accessible dans http://bit.lv/2i3kCHZ
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Les articles 57 et 14(1) de la Convention CIRDI n’exigent pas la preuve d’un défaut
d’indépendance ou d’un parti pris réel ; au contraire, il est suffisant d’établir
I’apparence d’un défaut d’indépendance ou d’un parti pris.

Le critére juridique appliqué a une proposition de récusation d’un arbitre est un «critére
objectiffondé sur une appréciation raisonnable des éléments de preuve par un tiers ».

1009. Le 20 septembre 2016, en apprenant que I’Etat du Chili menait des démarches

secretes (sigilosas) dans les Essex Court Chambers, les investisseurs espagnols
revécurent les agissements frauduleux de I’Etat Défendeur dont ont été victimes les
Cours de Justice du Royaume Uni, le Gouvernement de Sa Majesté et la Fondation
espagnole -partie Demanderesse dans le présent arbitrage-, afin d’empécher I’exécution
de ladite sentence du 8 octobre 1999 prononcée par la Bow Street Magistrates’ Court
acceptant une demande de la Fondation espagnole, également propriétaire de 90% des
entreprises de presse CPP S.A. et EPC Lté. qui forment aujourd’hui I’objet du présent
arbitrage (supra §898-105).

110. Il a été attesté un modus operandi comparable de I’Etat du Chili dans la présente

procédure en récusation, a savoir,

a) Qu’ala date de I’enregistrement, le 8 novembre 2016, de la demande en rectification
des erreurs matérielles contenues dans la sentence arbitrale du 13 septembre 2016
(supra 885, 14, 23, 26, 27), il était porté a la connaissance des Demanderesses que la
République du Chili est I’'un des clients les plus importants des Essex Court
Chambers. MM. Lawrence Collins, Christopher Greenwood, Simon Bryan,
Stephen Houseman140, Samuel Wordsworth, Alan Boylel4l, entre autres, ont été
et sont rémunérés pour conseiller régulierement la République, et des organismes
dépendant de celle-ci, dans des affaires d’envergure stratégique, entre autres celles
qui portent sur I’intégrité de ses frontiéres maritimes et terrestres du Nord et sur des
entreprises qui sont associées, directement ou indirectement, & des entreprises
propriété de I’Etat chilien, les Essex Court Chambers étant la référence, un point
d’appui en Inglaterra en matiéres d’importance stratégique pour la République du
Chili (ssupra 8823, 24, 28-33)

b) Que I’Etat du Chili a un intérét financier certain & ce que ne prospérent pas les
remeédes que la Convention du CIRDI (arts. 49(2), 50 et 51) offre aux investisseurs
Demandeurs face a la Sentence arbitrale du 13 septembre 2016, trois remédes dont la
solution reléve précisément de la compétence du Tribunal ou siegent MM. Berman et
Veeder (supra 8850, 75, 93);

c) Que ces circonstances constituent une situation ou convergent intéréts présents et
futurs des Essex Court Chambers a satisfaire les besoins d’un client aussi profitable@

10Voir supra 8823, 26, 30, 31, 101. MM. Lawrence Collins, Christopher Greenwood, Simon Bryan,
Stephen Houseman ne sont pas mentionnés dans les réponses a Mme. la Secrétaire Générale du CIRDI de
I’Etat Défendeur et MM. Berman et Veeder

U1 Les noms de MM. Samuel Wordsworth et Alan Boyle ont été portés a la connaissance des parties
Demanderesses le 20 septembre 2016, qui les ont communiqués au Centre le 17 octobre suivant (pieces 6
et 7 annexées a la proposition de récusation du 22 novembre 2016)
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d)

e)

f)

111.
appliqué celui-ci ils auraient d0 prendre avec anticipation des mesures préventives
conformément au General Council ofthe Bar, entre autres les suivantes :

112.
49(2) de la Convention les arbitres ont pris la décision de refuser a limine de faire droit

pour elles que I’Etat du Chili et les organismes dépendant de celui-ci, au détriment
des seules parties Demanderesses (supra §823-27 74-87; 88-96) ;

Que les Cours de Justice anglaises appliquent les tests du biais judiciaire aux
barristers/arbitres (8825, 37, 52-66, 78, 89, 94), a la différence de ce que Sir Franklin
Berman et M. V. V. Veeder semblent laisser entendre dans leurs communications au
CIRDI des 4 et 11 décembre et 17 octobre 2016, servant objectivement le maintien
de 1’opacité absolue des rapports entre I’Etat Défendeur et les Essex Court
Chambers méme apres que les deux arbitres en aient été informés par les
Demanderesses142;

Que les deux arbitres ont refusé de réagir lorsque les Demanderesses leur ont fait part
les 13 octobre, 27 octobre et 18 novembre 2016143 que les relations secrétes (sigilosas)
de I’Etat Défendeur avec leurs Chambers n’étaient plus confidentielles mais dans
le domaine public ;

Que lorsque la demande en rectification d’erreurs du 27 octobre 2016 leur a été
transmisel4d, ni I’Etat du Chili ni les arbitres n’ont révélé au Centre ni aux
Demanderesses les importants rapports réciproques entre I’Etat et des membres des
Essex Court Chambers, enfreignant de la sorte leur obligation d’appliquer de maniére
effective et utile la Régle d’arbitrage n° 6(2) en rapport avec I’article 14 de la
Convention, avec la pratique des Tribunaux du CIRDI en matiere de conflits
d’intéréts et, également, avec les Principes de I’IBA indiqués dans la proposition en
récusation (8829, 32, 35, 38, 39, 44, 45, 46, 47, 51, 56, 68) et ci-supra 8825, 42-48,
63, 85, 90, 91, 95

Les deux arbitres ont manqué a leur devoir flt-ce en droit anglais car s’ils avaient

a Asfar as clerking is concerned, separate clerks should be designated to deal
with the matter on behalfofthe arbitrator member and on behalfofthe member
retained to act as advocate/adviser.

b. There should be state ofthe art arrangements to ensure that communications
destinedfor one member cannot be seen by, or come into the hands of, the other
member.

c. There should be arrangementsfor the secure storage ofpapers in cases in
which this is necessary, with those arrangements being kept up to date to reflect
bestpractice.1b

En outre, dans le cadre de la procédure initiée le 27 octobre 2016 régie par |’art.

a ce que I’Etat Défendeur révéle le contenu et la portée de ces rapports avec les Essex

12 Piéces nos. 45, 46 et 71, et piece n° 13 annexée a la proposition de récusation
143Piéces nos. 64, 65, 72 et 73
144Piece n° 72

15Piéce n° 22 annexée a la proposition de récusation du 22 novembre 2016, Information Note regarding

barristers in international arbitration du General Council ofthe Bar, §22
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Court Chambers dans les circonstances décrites aux §§67-73 supra et aux §§2-5, 21, 51,
77-84 de la proposition de récusation.

113. D’autre part, les faits survenus a partir du 20 septembre 2016, les réponses de Sir

114.

115.

Franklin Berman et M. V.V. Veeder au Centre depuis le 20 septembre 2016, y compris
celles des 4 et 11 décembre 2016, ont également accru les doutes quant aux faits

a) que dans la procédure arbitrale initiée le 22 novembre 2016 leur biais est plus que
probable, leurs réponses étant incompletes, inexactes, biaisées, ne pouvant -compte
tenu des réponses dont ils disposent ou peuvent raisonnablement disposer aux
questions qui leur ont été posées- €tre considérés ni impartiales ni neutres, au seul
détriment des Demanderesses,

b) que dans la procédure en rectification d’erreurs matérielles initiée le 22 novembre
2016 ils ont pris parti en enfreignant des regles fondamentales de procédure au seul
détriment des Demanderesses (supra §§49-51, 76, 77),

¢) que I’ensemble de la situation peut objectivement recéler des risques réels de biais
dans les procédures a venir, le cas échéant, de révision et/ou interprétation de la
Sentence arbitrale du 13 septembre 2016.

Les deux arbitres et 1’Etat du Chili présentent leurs explications a partir du 13
octobre 2016 dans un contexte apparent de connivence objective d’opacité sur le contenu
et la portée des rapports entre I’Etat Défendeur et des membres des Essex Court Chambers
mais, également, d’interaction afin d’éviter que MM. Berman et Veeder se soumettent
aux tests généralement pratiqués dans le systeme CIRDI pour qualifier les conflits
apparents d’intéréts soulevés'®.

Comme [’affirme la England and Wales High Court dans ladite sentence de 1’affaire

Cofely Ltd v Bingham & Anor, du 17 tévrier 2016 :

The tribunal’s explanations as to his/her knowledge or appreciation of the relevant
circumstances are also a factor which the fair minded observer may need to consider
when reaching a view as to apparent bias.'*’

La confidentialit¢ du systéme des chambers anglaises apparait, ainsi,
objectivement, comme ayant été détournée pour couvrir la connivence apparente entre les
arbitres et 1’Etat Défendeur, de la méme maniére que I’Etat du Chili avait détourné la
confidentialité des examens médicaux pour couvrir la fraude envers 1’administration de
la justice des Cours britanniques, au Gouvernement de Sa Majesté et a la Fondation
espagnole commise entre 1998 et 2000 (supra §§98-107).

116. Dans le systeme de droit civil en vigueur au Chili la présente situation entre les

deux arbitres et I’Etat Défendeur donnerait également lieu a un conflit objectif d’intéréts,
comme il a été attesté dans la proposition de récusation du 22 novembre 2016 (§§54).

146 Ce sujet est développé dans la proposition de récusation du 22 novembre 2016, §§60-68
147 Pigce 1° 52, §§69-73, 75
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117.

Une personne tierce et impartiale ddment informée des circonstances spécifiques

de I’espéce ne peut que conclure que les rapports prolongés et importants existant entre
I’Etat du Chili et des organismes qui en dépendent, d’une part, et les Essex Court
Chambers et des membres de celles-ci, d’autre part, établissent un conflit apparent
d’intéréts, et peuvent influencer les arbitres, consciemment ou inconsciemment, afin de
ne pas perdre la confiance d’un client aussi important, trés vraisemblablement en position
d’emprise majeure sur les Essex Court Chambers.

118.

Pour ces motifs,

PLAISE A MONSIEUR LE PRESIDENT DU CONSEIL ADMINISTRATIF

1))

2)

3)

4)

5)

6)

Prendre acte que lors des conflits apparents d’intéréts relatifs précisément a des
membres des Essex Court Chambers, le Tribunal arbitral avait conclu dans
|’affaire Hrvatska Elektroprivreda v Slovenia que dans le systeme du CIRDI les
barristers' chambers should be treated in the same wav as law firms :

For an international system like that of ICSID, it seems unacceptable for the
solution to reside in the individual national bodies which regulate the work of
professional service providers, because that might lead to inconsistent or indeed
arbitrary outcomes depending on the attitudes of such bodies, or the content (or
lack of relevant content) of their rules. It would moreover be disruptive to
interrupt international cases to ascertain the position taken by such bodies (...)
[8819, 23];

Prendre acte de la confirmation par le Ministre du Royaume Uni, Mr. Jack Straw,
de la fraude commise par I’Etat du Chili -partie Défenderesse dans le présent
arbitrage- a |I’encontre de [I’administration de la Justice anglaise, du
Gouvernement de Sa Majesté et de I’'une des parties Demanderesses dans le
présent arbitrage -I’investisseur espagnol Fondation Président Allende-, sous
prétexte du devoir de {{confidentialité » invoqué par les éminentes personnalités
anglaises, a la réputation mondiale, qui ont rendu possible ladite fraude ;

Considérer que ce précédent est d’autant plus direct que le méme Etat, les mémes
individus qui ont participé a cette fraude avérée a Londres, tels que MM. Insulza,
Kleveren et d’autres, maintiennent des rapports avec les Essex Court Chambers
pendant le déroulement de la présente procédure, soulevant I’appréhension, les
craintes et les dangers objectifs exposés dans la proposition de récusation ;

Prendre acte du conflit apparent d’intéréts objectif existant entre I’Etat du Chili,
partie Défenderesse, les Essex Court Chambers et les membres du Tribunal
arbitral MM. Franklin Berman et V.V. Veeder, également membres des Essex
Court Chambers,

Accepter la respectueuse proposition de récusation des deux arbitres;
Que I’Etat du Chili paie tous les colts et frais supportés par les Demanderesses
découlant de la procédure en récusation pour ne pas avoir informé le Centre et les

parties Demanderesses des rapports et des liens existant entre les Essex Court
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Chambers, des membres de celles-ci, et la République du Chili et des organismes
dépendant de celle-ci.

Veuillez croire, Monsieur le Président, a I’expression de mes sentiments
respectueux

Dr. Juan E. Garcés
Représentant de M. Victor Pey Casado, Mme. Coral Pey Grebe et de la
Fondation espagnole Président Allende
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Doc. num. 1



TO THE CENTRAL INVESTIGATIVE COURT

OF THE NATIONAL CRIMINAL COURT

DON JUAN MIGUEL SANCHEZ MASA, Court Solicitor and Solicitor of the President
Allende Foundation (Fundacion Presidente Allende), of Spanish nationality, CIF
(79339693, established pursuant to Decree 2.930/1972 of the Ministry of Education and
Science, dated 21 July 1972, recorded as No. 225 in the Foundation Register of the
Ministry of Education and Culture, with a registered office at C/Alfonso XII, no. 18-4 izq.,
Madrid 28014, appears before the Central Court of Instruction of the National Court, and
proceeds as follows.

FACTS

Having knowledge of the offenses report dated 1 July 1996 filed in the Investigative Court
of Valencia by D. MIGUEL MIRAVET HOMBRADOS, as legal representative of the
Progressive Association of Public Prosecutors, against Augusto Pinochet Ugarte, José
Toribio Merino Castro, Gustavo Leigh Guzman, César Mendoza Duran, Fernando Matthei
Aubel, Rodolfo Stange Oelckers and others, for acts which can be typified as GENOCIDE
(art. 607 of the Penal Code) and INTERNATIONAL TERRORISM (art. 572 Penal Code),
by means of the present document and in the exercise of an “actio popularis” as provided
for in art. 125 of the Constitution, regulated in arts. 19.1 and 20.3 of the Organic Law of
Judicial Power, arts. 101 and 270 of the Law of Criminal Proceedings and in compliance
with the requirements of art. 277 and other related parts of that law put forward

CRIMINAL COMPILAINT

This action is brought against the same individuals and based upon the same facts referred
to in the said offenses report [presented in Valencia]. The following additions to those
criminal acts and individuals accused is for the purpose of emphasizing, and better
characterizing, the international dimension of terrorism and massive nature of the crimes
against Humanity committed by the defendants, as alleged by the Progressive Association
of Public Prosecutors.

FIRST. This criminal complaint’ is duly brought before the Central Court of Instruction
by assignment, that Court being competent to deal with issues exemplifying, pursuant to
Spanish penal law, acts of genocide and terrorism, both international crimes being subject
to universal jurisdiction. Such jurisdiction is established in this instance by articles 10.2,
24.1 and 96.1 of the Constitution in relation to article 1.5 of the Civil Code; articles 23.4

! Criminal Complaint is used as a translation of Querella Criminal. It is an action arising out of a civil wrong
which is also an offence, like defamation, and may have consequences under both civil and criminal law.
Because it involves a criminal element, proceedings may theoretically be instituted by any citizen though in
practice it is usually the victim or his/her representative who prefers the charge with the Investigative
Criminal Court (translator’s note).



a), 23.4 b), 23.4 c¢) and 23.5 of the Organic Law of the Judicial Power, and article 272.1 of
the Law of Criminal Proceedings, all aforementioned articles being considered in relation
to article 27 of the Vienna Convention on the Law of Treaties, dated 23 May 1969 (RCL
1980, 1295 and ApNDL 13520), which established that a party to the Convention "may not
invoke the provisions of its domestic law as justification of a breach [by another party] of a
treaty," (Sentence of the Supreme Court, Section 2, of 29 March 1993, A.2567).

SECOND. Plaintiff is the Foundation cited above (represented by its President Mr. Joan E.
Garcés y Ramoén, DNI no. 18848673, married adult, practicing attorney of the Madrid Bar
Association, Ph. D in Political Science, with registered office at C/Alfonso XII, no. 18, of
this Capital).

THIRD. The names, last names and residences of the defendants are those established in
the complaint filed by the Progressive Association of Public Prosecutors.

FOURTH. The detailed description and other details regarding the facts, referred to in
article 277(40) of the Law of Criminal Proceedings cited above, are expressly stated in the
complaint filed by the Progressive Association of Public Prosecutor, which is reproduced
here in its entirety and amended as follows:

1. The defendants Augusto Pinochet Ugarte, José Toribio Merino Castro, Gustavo
Leigh Guzman and César Mendoza Duran, knowing that on 11 September 1973 the Head
of State was to convene a national referendum, ordered that forces under their command
attack the Presidential Palace with artillery and armoured vehicles, bomb it from aircraft
and assault it with infantry troops, and provoked the violent death of the constitutionally
elected Head of State, Dr. Salvador Allende Gossens, within the Presidential Palace while it
was burning. Following the aforementioned acts, the defendants assumed control over the
Constituent, Executive and Legislative branches thereby imposing a reign of terror that shut
down Congress, burned election Registers and libraries, militarized the universities
(including the Pontifical Catholic University), suppressed the freedom of information and
press, murdered more than three thousand individuals upon the defendants orders, subjected
hundreds of thousands of individuals to torture, deprived millions of individuals of their
civil, social and economic rights and subjected those same millions of individuals to a
regime of economic exploitation through successive States of War, Siege, and Curfew over
a period of 15 years.

From the winner of the Nobel Peace Prize, Pablo Neruda, to the most anonymous citizen,
the life of every individual was subject to the repression and arbitrariness which was carried
out on the defendants orders. In establishing this fact, it 1s enough to refer to the autopsy
performed on doctors EDUARDO PAREDES BARRIENTOS and ENRIQUE PARIS
ROA, both detained by order of the defendants, along with 22 other individuals, in the
Presidential Palace (see p. 133 of the Rettig Report), all of these individuals having been
referred to as "detainedmissing" as from 11 September 1973 until the discovery of some of
them in 1995 in a mass grave, which revealed that they had suffered torture specified as



follows:

"fracture of the vertebral column, pelvis, wrists, ribs, cranium, fatal burns - with
torches and flame throwers - in the thorax, shoulders, throat and parts of the face,
which left black marks in the bone structure, including the teeth.”

So that the Court, which I have the honour to address, assess the magnitude of the absolute
impunity regarding the facts recited, not a single legal proceeding has been invoked so far
to determine the cause leading to the violent death of the Head of State nor the deaths of
doctors EDUARDO PAREDES and ENRIQUE PARIS.

2. The accused individuals referred to in the preceding set of facts concerted with
individuals of equal rank in the Military Authority of Argentina to coordinate and widen the
commission of identical acts of terrorism, assassination, illegal detention, torture,
kidnapping of minors and disappearances. The Central Investigating Court No. 5 of this
National Criminal Court is at present carrying out Preliminary Investigations num.
108/1996 regarding the acts of genocide and terrorism committed in Argentina.

The agreement to commit crimes followed a common pattern, and the defendants used for
the purpose of committing those crimes officials under its control (subordinates by
hierarchy, organized, obedient and abstaining of political involvement), offences carried
out in multiple American and European countries which were financed from the State
Budget, the victims of which were, among others, Spanish atizens, as well as tens of
thousands of citizens of different countries who were murdered, kidnapped or "detained
missing”". The names of thousands of individuals who were murdered or "detained
missing” pursuant to orders given by the defendants are listed in attached Annex 2.

The agreement to commit crimes between the defendants and the members of the Military
Authority of Argentina (Investigative Central Court No.5, 105/1996) was assigned the
name "OPERATION CONDOR". It is of public knowledge that it was discovered initially
by the FBI agent Robert Scherrer, the legal attaché since 1972 to the United States Embassy
in Buenos Aires, Argentina, while investigating in Argentina the ramifications of the
assassination in Washington, D.C., of Mr. Orlando Letelier del Solar (Minister in the Dr.
Salvador Allende Administration of 1970-1973). In his telegram to the Director of the FBI
in Washington, D.C., dated 28 September 1976, Robert Scherrer reported the following

"BUENOS AIRES (109-2) 109-9)

To Director (109-12-201) (109-12-207) Priority 204-28
Brasilia Priority 026-28

Madrid Priority 007-28

Paris Priority 601-28

CONDOR

Secret

Foreign Political Matters - Argentina; Is - Argentina;
Foreign Political Matters- Chile; Is - Chile.

On September 28, 1976, a Confidential source abroad provided the following



information
‘“““‘Operation Condor’ is the code name for the collection, change and
storage of intelligence: data concerning so called leftists, communist and
marxists, which was recently established between cooperating intelligence
services in South America in order to eliminate marxist terrorist activities
in the area. In addition "Operation Condor" provides for joint operations
against terrorist, targets in member countries of "operation condor'.
Chile is the center for "Operation Condor" and in addition to Chile its
members include Argentina, Bolivia, Paraguay and Uruguay, Brazil also
has tentatively agreed to supply intelligence input for '"Operation
Condor''. - Members of ""Operation Condor" showing the most enthusiasm
to date have been Argentina, Uruguay and Chile. The latter three
countries have engaged in joint operations, primarily in Argentina,
against the terrorist target. (...)
‘A third and most secret phase of '"Operation Condor" involves the
formation of special teams from member countries who are to travel
anywhere in the world to non member countries to carry out sanctions up
to assassination against terrorists or supporters of terrorist organizations
from "Operation Condor'" member countries. For example, should a
terrorist or a supporter of a terrorist organization from a member country
of "Operation Condor' be located in a European country, a special team
from "Operation Condor'" would be dispatched to locate and surveil the
target. When the location and surveillance operation has terminated, a
second team from "Operation Condor" would be dispatched to carry out
the actual sanction against the target. Special teams would be issued false
documentation from member countries of "Operation Condor" and may
be composed exclusively of individuals from one member nation of
"Operation Condor" or may be composed of a mixed group from various
"Operation Condor" member nations.’
Two european countries, specifically mentioned for possible operations under the
third phase of "Operation Condor" were France and Portugal.
A special team has been organized (...) which are being prepared for possible
future action under the third phase of " Operation Condor" coordinated locally.
It should be noted that no information has been developed indicating that
sanctions under the third phase of "Operation Condor" have been planned to be
carried out in the United States; however, it is not beyond the realm of possibility
that the recent assassination of Orlando Letelier in Washington, D.C. may have
been carried out as third phase action of "Operation Condor". As noted above,
information available of the source indicates that particular emphasis was placed
on the third phase actions of ‘Operation Condor’ in Europe, specifically France
and Portugal. This office will remain alert for any information indicating that the
assassination of Letelier may be part of ‘Operation Condor’ action".

Other examples of "Operation Condor" were the assassination in the Argentine of the
President of the Republic of Bolivia - General Juan José Torres Gonzalez - in June 1976, or
the assassination in the Argentine in that same year of two Uruguayan parliamentarians, the
President of the Chamber of Deputies Hector Gutiérrez Ruiz and Senator Zelmar Michelini.



Before an Investigating Committee of the U.S. Senate, the CIA stated that it had prevented
other "Condor" actions in Portugal and France, by alerting the authorities of those countries
(ibid.)

The center which provided the inspiration and organization for "Operation Condor" was in
Santiago de Chile, under the command of those who are herewith accused.

3.The list of acts of terrorism, and those who were victims of the accused, contained in the
complaint of the Progressive Association of Public Prosecutors is added to hereby with the
following facts:

- they experimented with kidnapped persons the development of a lethal gas called
"SARIN", provoking their death in a cruel and painful manner, according to the confession
of the DINA agent William Townley, a crime which is still unpunished,

- Mr. JOSE TOHA GONZALEZ, son of Spaniards, Vice-President of the Republic of
Chile, Minister of the Interior and of Defense detained in the Presidential Palace on 11th
September 1973, was subjected as from that day to such suffering in the Military School, in
the Dawson Island concentration camp, in the Military Hospital and in the Air Force
Hospital, as well as in the War School of the Air Force, that his weight fell to 49 kgs. (his
height was 1.92 meters) and on the 14th March 1974 his executioners hung him from a
closet until he died (pages 498 and 499 of the attached Rettig Report and other sources), a
crime which is still unpunished,

- the acts of international terrorism whose coordination and planning were carried out by
international concerted actions, such as the so-called "OPERATION CONDOR", include

amongst others:

- in Madrid, the planning of the murder of Senator Carlos Altamirano, who had been
invited to the Congress of the PSOE towards the end of 1976, as confessed by William
Townley before Eric Marcey, US Attorney of Washington DC,

- in Mexico, the attempt to assassinate two people in 1976, according to the confession of
the same Michael Townley, who identified them,

- in Argentina, Bolivia, Paraguay, Brazil and Uruguay the carrying out of numerous
kidnappings, followed by assassinations and "detentions-disappearances" of tens of
thousands of citizens of different nationalities, including children born before or after
captivity of their parents (see pages 594 to 602 of the Rettig Report).

LEGAL BASES

I
The argument stated in the offenses report presented by the Progressive Association of
Public Prosecutors is taken here as being reproduced in its entirety. In particular, Legal
Base No. 6, concerning jurisdiction and the competence of the National Criminal Court



pursuant to articles 23.4.a), b), g) and 23.5 of the Organic Law of Judicial Power.

11
In accordance with article 1.5 of the Civil Code and articles 10.2, 196, 3.1, 13.3 and 93 of
the Spanish Constitution, the following legal norms are directly applicable to this
proceeding;

1. From the CHARTER OF THE UNITED NATIONS, dated 26 June 1945, signed by
Spain and Chile, the Preamble and articles 1.3, 55.c, 56 and 62.2.

Article 1.3 [regarding the purpose of the United Nations] states

"To achieve international co-operation in solving international problems of an
economic, social, cultural, or humanitarian character, and in promoting and
encouraging respect for human rights and fundamental freedoms all without

distinction as to race, sex, language, or religion."

Article 55.¢) establishes that [the Members of the Organization have the obligation
to promote]

"c) Universal respect for, and observance of, human rights and fundamental
freedoms fa all without distinction as to race, sex, language, or religion and the

effectiveness of these rights and liberties”
Article 56 states, in imperative language, that:

“All Members pledge themselves to take joint or separate action in co-operation
with the Organization for the achievement of the purposes set forth in Article 55.”

The International Court of Justice, in its 1971 Resolution concerning Namibia ((CJ Report
1971), states that the Charter of the United Nations imposes on its Members obligations
inherent in Human Rights, which are imperative in nature, through which it concludes that
“a denial of fundamental human rights is a flagrant violation of the purposes and
principles of the Charter.”

The subsequent international treaties on human rights are considered as the interpretation
and development of the provisions within the Charter of the United Nations. And,
therefore, they are binding on the Members and are also obligatory in terms of application
to the Members, all in accordance with article 56 of the Charter. Furthermore, in so much
as international treaties, they form part of international treaty law and are the source of it.

2. The VIENNA CONVENTION ON THE LAW OF TREATIES, dated May 23, 1969,
ratified by Chile 9 April 1981, and in particular its

Art. 27: "A party may not invoke the provisions of its internal law as



justification for its failure to perform a treaty."

principle applied in the Supreme Court Sentence of 29 March 1993 (Alkassar case,
Rapporteur Mr. Ramén Montero),

- in relation to the above cited article 55 of the Charter of the United Nations, article 31 of
the Vienna Convention, states:

Art. 31: "General Rule of Interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to ke given to the terms of the treaty in their context and in the light of
its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes:

a) any agreement relating to the treaty which was made between all the parties in
connection with the conclusion of the treaty;

b) any instrument which was made by one or more parties in connection with the
conclusion of the treaty and accepted by the other parties as an instrument related
to the treaty.

3. There shall be taken into account, together with the context:

a) any subsequent agreement between the parties regarding the interpretation of
the treaty or the application of its provisions;

b) any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;

¢) any relevant rules of international law applicable in the relations between the
parties.

4. A special meaning shall be given to a term if it is established that the parties so
intended."

3. The UNIVERSAL DECLARATION OF HUMAN RIGHTS, United Nations General
Assembly, dated 10 December 1948, signed by Spain and Chile, articles 3, 9 and 10:

- Article 3: "Everyone has the right to life, liberty and the security of his
person."

- Article @ "No one shall be subjected to arbitrary arrest, detention or
exile."

- Article 10: "Everyone is entitled in full equality to a fair and public hearing
by an independent and impartial tribunal, in the determination of his rights
and obligations and of any criminal charge against him."

These three provisions are applicable assuming: a) illegal detention, as in kidnappings; b)
an agreement between the agents of two States for the apprehension of a person without
respecting the legal means for such; c¢) actions done by private persons in service to, or on
behalf of, the State.



The provisions in the Universal Declaration of Human Rights from 1948 are binding and
are of an obligatory application on the Members as stated in the separate opinion of the
Vice-President of the International Court of Justice, Mr. Ammoun, expressed in the
Namibia case, ICJ Report 1971, Repertory of the ICJ 16,76. The judgment was supported
by a unanimous Security Council in its Resolution from 20 October 1971, and approved by
the United Nations General Assembly on 20 December 1971 (by 111 votes to 2, with 10
abstaining).

4. The INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS,
done in New York, dated 19 December 1966, after its approval by the United Nations
General Assembly, of which Chile forms part (Official Gazette 30th April 1977) articles 2,
3,6,7,9,12 and 13.

Article 2: "'1. Each State Party to the present Covenant undertakes to respect
and to ensure to all individuals within its territory and subject to its
jurisdiction the rights recognized in the present Covenant, without distinction
of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, wealth, birth or other status"

Article 3: "Each State Party to the present Covenant undertakes:

a) to ensure that any person whose rights or freedoms as herein recognized are
violated shall have an effective remedy, notwithstanding that the violation has
been committed by persons acting in an official capacity;

b) to ensure that any person claiming such a remedy shall have his right
thereto determined by competent judicial, administrative or legislative
authorities, or by any other competent authority provided for by the legal
system of the State, and to develop the possibilities of judicial remedy;

¢) to ensure that the competent authorities shall enforce such remedies when
granted.

Article 6: "1. Every human being has the inherent right to life. This right
shall be protected by law. No one shall be arbitrarily deprived of his life."

Article 7;: 'No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment."

Article 9: 1: "Everyone has the right to liberty and security of person. No one
shall be subjected to arbitrary arrest or detention. No one shall be deprived of
his liberty except on such grounds and in accordance with such procedure as
are established by law."

2. "Anyone who is arrested shall be informed, at the time of arrest, d the
reasons for his arrest and shall be promptly informed of any charges against
him."

3. "Anyone arrested or detained on a criminal charge shall be brought
promptly before a judge or other officer authorized by law to exercise judicial



power and shall be entitled to trial within a reasonable time or to release. It
shall not be the general rule that persons awaiting trial shall be detained in
custody, but release may be subject to guarantees to appear for trial, or at any
other stage of the judicial proceedings, and, should occasion arise, for
execution of the judgment."

4. "Anyone who is deprived of his liberty by arrest or detention shall be
entitled to take proceedings before a court, in order that that court may decide
without delay on the lawfulness of his detention and order his release if the
detention is not lawful."

5. "Anyone who has been the victim of unlawful arrest or detention shall have
an enforceable right to compensation."

Article 12: '"1. Everyone lawfully within the territory of a State shall, within
that territory, have the right to liberty of movement and freedom to choose his
residence."

2. "Everyone shall be free to leave any country, including his own."

3. "The above-mentioned rights shall not be subject to any restrictions except
those which are provided by law, are necessary to protect national security,
public order, public health or morals or the rights and freedoms of others, and
are congsistent with the other rights recognized in the present Covenant."

4. "No one shall be arbitrarily deprived of the right to enter his own country."

Article 13: "An alien lawfully in the territory of a State Party to the present
Covenant may be expelled therefore only in pursuance of a decision reached in
accordance with law and shall, except where compelling reasons of national
security otherwise require, be allowed to submit the reasons against his
expulsion and to have his case reviewed by, and be represented for the purpose
before, the competent authority or a person or persons especially designated by
the competent authority."

5.THE CONVENTION ON THE PREVENTION AND PUNISHMENT OF CRIMES

AGAINST INTERNATIONALLY PROTECTED PERSONS, INCLUDING
DIPLOMATIC AGENTS, done in New York, dated 14 December 1973, joined by Spain
on 26 July 1985 (BOE 702.1986) and Chile on 21 January 1977, the following articles:

Article 1: "For the purposes of this Convention:

1. 'internationally protected person' means:

a) a Head of State, including any member of a collegial body performing the
functions of a Head of State under the constitution of the State concerned, a

Head of Government or a Minister for Foreign Affairs, whenever any such
person is in a foreign State, as well as members of his family who accompany
himy;

b) any representative, functionary or official personality of a State or any

functionary, official personality or other agent of an international organization of
an inter-governmental character who, at the time when and in the place where a
crime against him, his official premises, his private acc ommodation or his means



of transport is committed, is entitled pursuant to international law to special
protection from any attack on his person, freedom or dignity, as well as members
of his family forming part of his household;

2. 'alleged offender' means a person as to whom there is sufficient evidence to
determine 'prima facie' that he has committed or participated in one or more of
the crimes set forth in article 2."

Article 2: “1.The intentional commission of:

a) a murder, kidnapping or other attack upon the person or liberty of an
internationally protected person;

b) a violent attack upon the official premises, the private accommodation or the
means of transport of an internationally protected person likely to endanger his
person or liberty;

¢) athreat to commit any such attack;

d) an attempt to commit any such attack; and

e) an act constituting participation as an accomplice in any such attack shall be
made by each State Party a crime under its internal law."

2. Each State Party shall make these crimes punishable by appropriate penalties
which take into account their grave nature."

3. Paragraphs 1 and 2 of this article in no way derogate from the obligations of
States Parties under international law to take all appropriate measures to prevent
other attacks on the person, freedom or dignity of an internationally protected
person.”

Article 3: “1. Each State Party shall take such measures as may be necessary to

establish its jurisdiction over the crimes set forth in paragraph 1 of article 2 in the
following cases:

a) when the crime is committed in the territory of that State or on board a ship or
aircraft registered in that State;

2. FEach State Party shall likewise take such measures as may be necessary to

establish its jurisdiction over these crimes in cases where the alleged offender is

present in its territory and it does not extradite him pursuant to article 8 to any of
the States mentioned in paragraph 1 of this article."”

3. This Convention does not exclude any criminal jurisdiction exercised in

accordance with internal law"'.

Article 8: “1. To the extent that the crimes set forth in article 2 are not listed as
extraditable offences in any extradition treaty existing between States Parties,
they shall be deemed to be included as such therein. States Parties undertake to
include those crimes as extraditable offences in every future extradition treaty to
be concluded between them."

2. If a State Party which makes extradition conditional on the existence of a
treaty receives a request for extradition from another State Party with which it
has no extradition ftreaty, it may, if it decides to extradite, consider this
Convention as the legal basis for extradition in respect of those crimes.
Extradition shall be subject to the procedural provisions and the other conditions
of the law of the requested State."



3. States Parties which do not make extradition conditional on the existence of a
treaty shall recognize those crimes as extraditable offences between themselves
subject to the procedural provisions and the other conditions of the law of the

requested State."

4.Each of the crimes shall be treated for the purpose of extradition between
States Parties, as if it had been committed not only in the place in which it
occurred but also in the territories of the States required to establish their

Jjurisdiction in accordance with paragraph 1 of article 3."

6. The CONVENTION AGAINST TORTURE, adopted by the United Nations General
Assembly, dated 10 December 1984, ratified by Spain on 19 October 1987 (Official
Gazette 9th November 1987) and signed by Chile on 23rd September 1987, articles 4, 5
and 8, which state:

Article 4: “1.Each State Party shall ensure that all acts of torture are offences
under its criminal law. The same shall apply to any attempt to commit torture
and to any act by any person which constitutes complicity or participation in
torture."

2. Each State Party shall make these offences punishable by appropriate
penalties which take into account their grave mature."

Article 5: “1.Each State Party shall take such measures as may be necessary to
establish its jurisdiction over the offences referred to in Article 4 in the following
cases:

a) When the offences are committed in any territory under its jurisdiction or on
board a ship or aircraft registered in that State;

b) When the alleged offender is a national of that State;

¢) When the victim was a national of that State if that State considers it
appropriate"

2. FEach State Party shall likewise take such measures as may be necessary to
establish its jurisdiction over such offences in cases where the alleged offender is
present in any territory under its jurisdiction and it does not extradite him it does
not extradite him pursuant to article 8 to any of the States mentioned in
Paragraph 1 of this article."”

3 This Convention does not exclude any criminal jurisdiction exercised in
accordance with internal law. "

Article 8: “1.The offences referred to in article shall be deemed to be included as
extraditable offences in any extradition treaty existing between States Parties.
States Parties undertake to include such offences as extraditable offences in every
extradition treaty to be concluded between them in the future."

2. If a State Party which makes extradition conditional on the existence of a treaty
receives a request for extradition from another State Party with which it has no
extradition treaty, it may consider this Convention as the legal basis for
extradition in respect of such offences. Extradition shall be subject to the other



conditions provided by the law of the requested State."

3. States Parties which do not make extradition conditional on the existence of a
treaty shall recognize such offences as extraditable offences between themselves
subject to the conditions provided by the law of the requested state."

4. Such offences shall be treated for the purpose of extradition between States
Parties as if they had been committed not only in the place in which they occurred
but also in the territories of the States required to establish their jurisdiction in
accordance with article 5, paragraph 1."

7. The CONVENTION ON THE PREVENTION AND PUNISHMENT OF THE
CRIME OF GENOCIDE, done in New York on 9 December 1948, (Official Gazette 8th
February 1969)ratified by Chile on 3 June 1953.

8. Also applicable to the State of Chile are:

- The CONVENTION TO PREVENT AND PUNISH ACTS OF TERRORISM, done
in Washington on 2 February 1971, under the auspices of the OAS, as well as

- The INTER-AMERICAN CONVENTION ON HUMAN RGHTS, adopted on 22
November 1969 and entered into force on 18 July 1978, in particular its article 7.

9. The State of Spain is bound by

- The CONVENTION FOR THE PROTECTION OF HUMAN RIGHTS AND
FUNDAMENTAL FREEDOMS, adopted in Rome on 4 November 1950 (Official
Gazette 10th October 1979), and in particular its article 5, as well as

- the EUROPEAN CONVENTION FOR THE SUPPRESSION OF TERRORISM,

entered into force 4 August 1978 (BOE 8.08.1980 y 31.08.1982), in particular its articles
1,2,6,7,5,13.

10. The CRIMINAL EXTRADITION AND JUDICIAL ASSISTANCE TREATY
BETWEEN CHILE AND SPAIN, signed in Santiago, Chile, on 14 April 1992 and

ratified 20 December 1994 (BOE 10.01.1995), including the following articles:

Art. 3: "Crimes included or consider ed in multilateral conventions of which both
countries are a Party is a basis of extradition."

Art. 5: “Political Crimes

""For purposes of this treaty, in no instance shall the following acts be considered
political crimes:

a) attempted criminal assaults against the life, physical integrity or liberty of a
Head of State, or a member of his family;

b) acts of terrorism; or

¢) war crimes, and crimes committed against the peace and security of humanity,
in conformity with international law.”



Art. 9: “Mandatory Causes for Refusal Extradition will not be granted:

a) when pursuant to the law of the requesting Party, that Party is not competent to
adjudicate the crime which is the basis of the request for extradition;

¢) when pursuant to the law of a Party the aiminal penalty and punishment
corresponding to the criminal act for which extradition has been requested has
been annulled.”

JUDICIAL ASSISTANCE FOR CRIMINAL MATTERS

Art. 28: “Obligation to Render Assistance

1 The Parties mutually agree to assist, pursuant to the provisions of the
Treaty, in the realization of investigations and inquiries relevant to criminal
proceedings commenced for deeds the knowledge of which is crucial for the
requesting Party at the moment assistance has been requested.

2 The assistance may be given in the interest of justice, even though the act
prosecuted may not be a crime under the law of the Party from which extradition
has been requested. Nevertheless, in order to exercise security measures for
objects or residential searches, it is necessary that the act for which assistance is
requested also be considered a crime pursuant to the laws of the Party from which
extradition has been requested.”

Art. 44: ”Entry into Force and Expiration

4. Extraditions requested after the entry into force of this Treaty will be
governed by the provisions of this Treaty, regardless of the date of the act
commiitted for which extradition is requested.”

m

Pursuant to comparative law, the Department of State of the United States has defined
terrorism as 'premeditated violence, which is politically motivated and performed by sub-
national groups or clandestine agents against non-combatant targets generally for the
purpose of influencing those who are observing" and defined international terrorism as
"terrorism which affects citizens of more than one State" (North Atlantic Assembly
Papers, Sub-Committee on Terrorism, Final Report, January 1989, p.2).

v

The Report of the Special Investigatory Commission on Disappeared Nationals of
Spain in Ame rican countries is attached to this complaint, and was approved by the
Spanish Senate on 5 August 1983, thereby qualifying the acts denounced in this Complaint
as acts of State terrorism and crimes against humanity.

Also attached in one copy (in two volumes) of the report of the National Commission on
Truth and Reconciliation, appointed in 1990 by the Government of Chile, known as the
"Rettig Report", published in February of 1991, which specifies close to three thousand
murders or "disappearances" pursuant to orders given by the defendants or with their
consent. It identifies amongst the victims those mentioned in the present complaint and in



the offenses report of the Progressive Association of Public Prosecutors.
The following are identified as LEGAL MEASURES which much be taken:

a) those requested in the offenses report filed by the Progressive Association of Public
Prosecutors, which we take as having been reproduced here in their entirety,

b) that the following depositions be taken:

b.1) in their capacity as witnesses,
- Mssrs. E. LAWRENCE BARCELLA, EUGENE M. PROPPER and ERIC
MARCEY, US Attorneys (Washington, D.C.) who investigated crimes committed
by agents of the defendants,

- FBI Agent CASTER CORNICK (Washington, D.C.) who investigated
crimes committed by individuals under the authority of the defendants,

- Captain of the Chilean Army ARMANDO FERNANDEZ LARIOS,
judged and condemned in the United States for his participation in a terrorist act
while acting under the authority of the defendants, and at present a resident in the
United States,

- Mercenaries VIRGILIO PAZ and JOSE DIONISIO SUAREZ
ESQUIVEL, who are currently serving a twelve year sentence in the United States
(Federal Correctional Institution, FCI Road, Mariana, Florida 32446) for conspiracy
to murder while fulfilling orders of agents of the Chilean Government pursuant to
orders given by the defendants,

- Chilean citizens and residents LUZ ARCE SANDOVAL, MARIANA
CALLEJA, MARTIN MELIAN GONZALEZ, JORGE ELEAZAR LAGOS RUIZ,
CARLOS HERNAN SANHUEZA, MARIA ALEJANDRA DAMIANI
SERRANO, for testimony on the detention, torture and violent death of Spanish
citizen D. CARMELOQO SORIA ESPINOSA,

b.2) the remaining individuals identified in this text and that of the Progressive Association
of Public Prosecutors as suspects regarding the acts referred to in the Complaint.

c¢) that an International Rogatory Commission be directed to the United States General
Attorney’s Office (in Washington D.C.) in order that he order the corresponding services of
the Government of the United States (National Security Agency, DIA, FBI, State
Department, CIA) to investigate in their respective archives, and in those to which the US
Government has access, as to the information available about the crimes of terrorism,
crimes against humanity, murders, kidnappings, detentions "disappearances" and tortures of
social and/or political dissidents carried out by the so-called "Operation Condor"; and in
particular between 11 September 1973 and April 1990 in Chile, by officials under the
authority and discipline of the defendants, and obtain the necessary authorization pursuant
to US law for the declassification of results and their delivery to this Court.

d) that an International Rogatory Commission be directed to the Ministry of Justice of
Chile requesting a list of legal cases which have been pursued in relation to national crimes
and/or international crimes, crimes against human rights, by reason of detention followed
by "disappearance", torture, violent death, or murder of Spanish citizens or those of any



other nationality, including Chilean, in the territory of that country or any other, in relation
to acts committed between 11 September 1973 and April 1990 attributed to officials or
agents of the State of Chile while its Armed Forces and its forces of order were under the
command of AUGUSTO PINOCHET UGARTE, GUSTAVO LEIGH GUZMAN, CESAR
MENDOZA DURAN, JOSE TORIBIO MERINO CASTRO, as well as under the
command of FERNANDO MATTHEI AUBEL and RODOLFO STANGE OELCKERS,
as an expression of cases which have been resolved by firm sentences and some degree of
compliance with the Sentences, in particular of the judicial proceedings for the victims
identified in this criminal complaint and in the previous offenses report of the Progressive
Association of Public Prosecutors, that 1s:

- Father D. JOAN ALSINA HURTOS,
- Mr. JOSE TOHA GONZALEZ,
- Mr. CARMELO SORIA Y ESPINOSA,
- Mr. ENRIQUE LOPEZ OLMEDO,
- Father D. ANTONI LLIDO MENGUAL,
- Ms. MICHELLE PENA HERREROS and her son born in captivity
- Mr. ANTONIO ELIZONDO ORMAECHEA,
- Mr. CARLOS PRATS GONZALEZ and Ms. SOFIA CUTHBERT de PRATS,
- Mr. BERNARD LEIGHTON GUZMAN and Ms. ANITA FRESNO de
LEIGHTON,
- Ms. RONNI KARPEN MOFFIT and Mr. ORLANDO LETELIER DEL SOLAR
- DR. SALVADOR ALLENDE GOSSENS, DR. EDUARDO PAREDES
BARRIENTOS, and DR. ENRIQUE PARIS ROA

e) that an International Rogatory Commission be directed to the US Secretary of State so
that the Assistant Secretary of State for Human Rights may provide information to this
Court of all the cases of international crimes and crimes against humanity of which Spanish
citizens have been victims, or victims of any other nationality who were assassinated or
arrested-disappeared in Chile between 11 September 1973 and April of 1990 known to the
US Government, and of those assassinated in other countries on orders from agents of the
Chilean State in the same years

f) that there be an attachment placed on all assets of the defendants,

g) that international detention orders be issued, for the purpose of putting the individuals
responsible for the facts established in the criminal complaint in the custody of the Spanish
Judicial Authority,

h) that there be a request, at the correct moment in the proceedings, for the extradition and
surrender to Spain of the individuals responsible for the facts established in the Complaint.
For this purpose, it is necessary to note that the Criminal Extradition and Judicial
Assistance Treaty between Spain and Chile, signed in Santiago, Chile, on 14 April 1992,
and ratified on 20 December 1994, does not exclude (pursuant to article 7.1) the surrender
of nationals, and therefore the Chilean nationality of the guilty parties should not prevent
their surrender so that they may be tried in Spain.



1) Such additional legal measures as may be appropriate

In virtue of the facts presented,

IT IS REQUESTED OF THE COURT: that it consider this written complaint as
presented together with the Power of representation which accompanies it and the annexed
document, by which there is established a criminal complaint against the individuals listed
in the third paragraph, that refers to the individuals listed in the Progressive Association of
Public Prosecutors’ offenses report; that it consent to institute legal proceedings, that the
initial investigations requested in paragraph V be initiated; that it proceed with the
detention and imprisonment of the accused defendants in order that they may pay such
pecuniary damages and indemnities as the Court may rightfully declare due.

ADDITIONAL DECLARATION: since it is necessary to me for other purposes, I ask that

the power of representation be returned leaving sufficient evidence thereof in the record of
the proceedings

For this reason,

REQUEST TO THE COURT: that it order that the power of representation be returned
leaving sufficient evidence thereof in the record of the proceedings.

Madrid, July 5, 1996.

Dr. Juan E. Garcés y Ramoén

Madrid Bar Association member no. 18.774



CASO PINOCHET. Espaia.

QUERELLA INICIAL

5 de julio de 1996

AL JUZGADO CENTRAL DE INSTRUCCION DE GUARDIA
DE 1A AUDIENCIA NACIONAL

DON JUAN MIGUEL SANCHEZ MASA, Procurador de los Tribunales y de
la Fundacion Presidente Allende, de nacionalidad espafiola, CIF (G79339693,
constituida en conformidad al Decreto 2.930/1972, de 21 de julio, del Ministerio de
Educacion y Ciencias, inscrita con el No. 225 en el Registro de Fundaciones del
Ministerio de Educacion y Cultura, y con domicilio a efectos de notificaciones en la
C/ Alfonso XII, nim. 18 - 4o0. izq., Madrid 28014, ante el Juzgado Central de
Instruccién de la Audiencia Nacional en funciones de Guardia comparezco y como
mejor proceda en Derecho DIGO:

Que habiendo tenido conocimiento de la denuncia interpuesta en escrito de
fecha 1 de julio de 1996 en el Juzgado de Guardia de Valencia por D. MIGUEL
MIRAVET HOMBRADQOS, en nombre y representacion de la Asociacion Progresista
de Fiscales, contra Augusto Pinochet Ugarte, José Toribio Merino Castro, Gustavo
Leigh Guzman, César Mendoza Duran, Fernando Matthei Aubel, Rodolfo Stange
Oelckers y otros, por hechos que pueden considerarse tipificados de GENOCIDIO
(art. 607 del Cddigo Penal) y TERRORISMO INTERNACIONAL (art. 572 C. Penal),
por medio del presente escrito, y en gercicio de la accidén popular establecida en el
art. 125 de la Constitucidn, regulada en los arts. 19.1 y 203 de la LO del Poder
Judicial, los arts. 101 y 270 de la Ley de Enjuiciamiento Criminal, y cumpliendo los
requisitos del art. 277 y concordantes de aquella ley formulo

UERELI.A CRIMINAL

contra las mismas personas y por los mismos hechos denunciados en la citada
denuncia. A los que adiciono los hechos delictivos y personas imputadas que mas
adelante se relatan, a fin de poner de relieve y mejor configurar la dimension
internacional del terrorismo y el cardcter masivo de los crimenes contra la Humanidad
denunciados por la Asociacion Progresista de Fiscales.

PRIMERO - Dicha querella se presenta ante el Juzgado Central de
Instruccidén al que por repartimiento haya correspondido conocer de la meritada
denuncia, por ser el competente al tratarse de hechos susceptibles de tipificarse, segun
la ley penal espafiola, como delitos de genocidio y terrorismo, delitos universales, de
fuero universal. Y ello en aplicacion de los arts. 10.2, 24.1 y 96.1 de la Constitucion
en relacion con el art. 1.5 del Codigo Civil, de los arts. 23.4 a), b), g) y 23.5dela LO
del Poder Judicial, del art. 272.1 de la Ley de Enjuiciamiento Criminal, todos ellos en
relacion con el art. 27 de la Convencion de Viena relativa al Derecho de los Tratados,



de 23-5-1969 (RCL 1980, 1295 y ApNDL 13520), en cuanto sanciona que una parte
"no podra invocar las disposiciones de su derecho interno como justificacion del
incumplimiento de un tratado" (STS, Sala 2a., de 29.03.1993, A.2567).

SEGUNDO - Querellante es la Fundacion en el encabezamiento mencionada
(por la que actua su Presidente don Joan E. Garcés y Ramén, DNI nam. 18848673,
mayor de edad, casado, abogado en ejercicio del 1. Colegio de Madrid, doctor en
Ciencias Politicas, con despacho en C/ Alfonso XII, num. 18 de esta Capital).

TERCERO - Los nombres, apellidos y vecindad de los querellados son los
que se relacionan en la denuncia interpuesta por la Asociacion Progresista de Fiscales.

CUARTO - La relacién circunstancia y demas pormenores de los hechos a
que alude el ordinal 4o0. del citado art. 277 de la susodicha Ley de Enjuiciamiento
Criminal, es la que expresa la meritada denuncia formulada por la Asociacion
Progresista de Fiscales, que se tiene aqui por reproducida en su integridad, a la que se
adicionan los siguientes:

1°. Los querellados Augusto Pinochet Ugarte, José Toribio Merino
Castro, Gustavo Leigh Guzmén y César Mendoza Duran, en conocimiento de que el
dia 11 de septiembre de 1973 el Jefe del Estado iba a convocar un referéndum
nacional, ordenaron a fuerzas bajo su mando atacar el Palacio Presidencial con
artilleria, blindados, bombardearlo desde aviones, asaltarlo con infanteria, y forzaron
en su interior la muerte violenta del Jefe del Estado constitucional, el Dr. Salvador
Allende Gossens, mientras el Palacio ardia por todos sus lados. Acto seguido los
denunciados asumieron los poderes Constituyente, Ejecutivo y Legislativo, e
impusieron un r,gimen de terror que clausuré d Congreso, incendi6 los Registros
electorales y bibliotecas, militarizd6 las Universidades (inclusive la Pontificia),
suprimio las libertades de informacion y prensa, al tiempo que bajo el mando de los
querellados fueron asesinados mas de tres mil personas, se sometid a torturas a
centenares de miles de personas, se privé de sus derechos civicos, sociales y
economicos a millones de ciudadanos, sometiéndolos a un régimen de sobre-
explotacion econdmica mediante sucesivos estados de guerra, de sitio y toque de
queda mantenidos durantes tres lustros.

Desde el Premio Nobel Pablo Neruda hasta el mas anonimo ciudadano, nadie
tuvo su vida a salvo de la represion y la arbitrariedad ejecutadas por orden de los aqui
querellados. Baste citar el ejemplo de la autopsia efectuada a los médicos D.
EDUARDO PAREDES BARRIENTOS y D. ENRIQUE PARIS ROA, detenidos por
orden de los querellados junto con otras 22 personas en el Palacio Presidencial (ver
pag. 133 del Informe Rettig), "detenidos-desaparecidos" todos desde el 11.1X.1973
hasta la localizacion de algunos en 1995 en una fosa comun, ha revelado que sufrieron
torturas que les significaron

"fractura de columna vertebral, pelvis, mufiecas, costillas, crdneo,
quemaduras homicidas -con soplete o lanzallamas- en el torax,



hombros, garganta y parte de la cara, que dejaron marcas negras en
la estructura osea, incluso en los dientes''.

Para que el Juzgado al que tengo el honor de dirigirme mida la magnitud de la
impunidad -absoluta- de los hechos que se relatan, ni una sola diligencia judicial se ha
incoado en averiguacion de los hechos que ocasionaron la muerte violenta del propio
Jefe del Estado ni la de los doctores EDUARDO PAREDES y ENRIQUE PARIS.

2°. Las personas citadas en el hecho que precede, se concertaron con
las de igual rango en la Junta Militar de Argentina para coordinar y multiplicar la
amplitud de las acciones de idénticos delitos de terrorismo, asesinatos, detenciones
ilegales, torturas, secuestros de menores y desapariciones. Sobre los delitos de
genocidio y terrorismo cometidos en Argentina instruye hoy Diligencias Previas el
Juzgado Central No. 5 de esta Audiencia Nacional (108/1996)

La concertacién para delinquir siguié un patréon comun, utilizando los
aqui querellados para cometer sus crimenes a funcionarios publicos bajo su mando
(jerarquicamente subordinados, organizados, obedientes y no deliberantes), cuyas
actividades terroristas eran financiadas desde los Presupuestos del Estado, y entre
cuyas victimas figuran espafioles y, también, decenas de miles de ciudadanos de
diferentes paises, asesinados, secuestrados o "detenidos-desaparecidos' en acciones
cometidas en una pluralidad de Estados de América y Europa. Se aporta en el doc.
anexo num. 2 la identificacion de varios miles de personas asesinadas o detenidas-
desaparecidas por orden y con consentimiento de los aqui querellados.

La concertacion para delinquir entre los aqui querellados y los
integrantes de la Junta Militar de Argentina (Juzgado Central No.5, 108/1996) recibid
el nombre de OPERACION CONDOR. Es de notoriedad publica que fue detectada
por el agregado legal de la Embajada de EE.UU. en Buenos Aires desde 1972, el
agente del FBI Robert Scherrer, al investigar en Argentina las ramificaciones del
asesinato, cometido en Washington D.C., de D. Orlando Letelier del Solar (Ministro
en el Gobierno del Dr. Salvador Allende (1970-1973). En su cable al Director del FBI
en Washington DC, de fecha 28 de septiembre de 1976, Robert Scherrer informaba.

"Tema: Operacion Condor, posible relacion con asesinato de Letdier.
"Operacion Condor es el nombre en cddigo de la recopilacion, intercambio
y almacenamiento de datos de inteligencia [militar] sobre personas
[calificadas de adversarios politicos], recientemente establecida entre los
servicios que a ella cooperan con el fin de eliminar a [sus adversarios
politicos] en estos paises. Ademds, la Operacion Condor lleva a cabo
operaciones conjuntas contra sus blancos en los paises miembros (...) Chile
es el centro de la Operacion Condor, e incluye también a Argentina, Bolivia,
Paraguay y Uruguay. Brasil también ha aceptado en principio aportar
informacion a la Operacion Condor.

"Una tercera y muds secreta fase de Operacion Condor consiste en
formar equipos especiales de los paises miembros para que viajen por todo
el Mundo, por paises no miembros de aquella, para llevar a la prdctica las
sanciones, [que incluyen] asesinatos, contra [adversarios politicos] de los
paises miembros de la Operacion Condor. Un ejemplo, si un [adversario
politico] o un apoyo de la [organizacion politica adversa es localizada en



Europa, un equipo especial de la Operacion Condor ser enviada a localizar
y vigilar el blanco. Cuando ha culminado la localizacion y vigilancia, un
segundo equipo de Operacion Condor ser enviado a llevar a cabo la sancion
efectiva contra el blanco. En teoria, un pats proveeria de documentacion
falsa al equipo de asesinos, formado por gentes de un pais distinto. El
asesinato de Letelier puede haber sido obra de una tercera fase de
Operacién Condor"(fuente:John Dinges-Saul Landau: Assassination on
Embassy Road, N. York, Pantheon Books, 1980, pp. 238-239).

Otros ejemplos de la "Operacion Condor" fueron el asesinato en
Argentina del Presidente de la Republica de Bolivia -general Juan José Torres
Gonzalez- en junio de 1976, o d asesinato en Argentina en el mismo afio de dos
parlamentarios de Uruguay, el Presidente de la Camara de Diputados Hector Gutiérrez
Ruiz y el senador Zelmar Michelini. Ante una Comision de Investigacion del Senado
de los EE.UU. la CIA informo6 que habia desbaratado otras acciones de "Céndor" en
Portugal y Francia, sefialandolas a las respectivas autoridades (ibid.).

El centro inspirador y organizativo de "Operacion Condor" estuvo en
Santiago de Chile, bajo el mando de los aqui querellados.

30. La relacion de actos de terrorismo, y de victimas de los querellados,
contenida en la denuncia de la Asociacion Progresista de Fiscales se amplia aqui con
los siguientes hechos:

- experimentaron con personas secuestradas la elaboracion del gas letal
denominado "SARIN", provocando su muerte en forma cruel dolorosa, segun
confesion del agente de la DINA William Townley, crimen que sigue impune,

- D. JOSE TOHA GONZALEZ, hijo de espafioles, abogado, Vice-
Presidente de la Republica de Chile, Ministro del Interior y de Defensa, detenido en el
Palacio Presidencial el 11 de septiembre de 1973, fue sometido desde ese dia a tales
sufrimientos en la Escuela Militar, en el campo de concentracion de la isla Dawson,
en el Hospital Militar y en el de la Fuerza Aérea, asi como en la Academia de Guerra
de la Fuerza Aérea, que su peso bajo a 49 Kgs. (siendo su estatura de 1.92 metros), y
el 14 de marzo de 1974 sus verdugos le colgaron de un armario hasta que muri6 (pp.
498 y 499 del adjunto Informe Rettig, y otras fuentes), crimen que sigue impune,

- los actos de terrorismo internacional cuya coordinacion y

programacion se llevd a cabo a través de acciones concertadas internacionales, como
la denominada "OPERACION CONDOR", incluyen entre otros:

- en Madrid, la planificacién del asesinato del Senador Carlos
Altamirano, un invitado al Congreso del PSOE a fines de 1976, segiin confesion de
William Townley ante el Fiscal Eric Marcey, de Washington DC,

- en Mékxico, el intento de asesinato de dos personas en 1976, segiin
confesion del mismo William Townley, quien las identifica,



- en Argentina, Bolivia, Paraguay, Brasil y Uruguay la consumacion de
numerosos secuestros, seguidos de asesinatos y "detenciones-desapariciones", de
decenas de miles de ciudadanos de distintas nacionalidades, ncluidos nifios nacidos
antes de o durante el cautiverio de sus padres (ver pp. 594 a 602 del Informe Rettig),

FUNDAMENTOS DE DERECHO

I
Los que se argumentan en la denuncia interpuesta por la Asociacion
Progresista de Fiscales, que se tienen aqui por reproducidos en su integridad. En
particular el FJ 60, relativo a jurisdiccion y competencia de la Audiencia Nacional en
virtud de lo dispuesto en los arts. 23.4. a). b), g) y 23.5 de la Ley Organica del Poder
Judicial.

1]
En conformidad con el art. 1.5 del Codigo Civil y los arts. 10.2, 196, 3.1, 13.3,
93 de la Constitucion espafiola, son de aplicaciéon directa en este procedimiento las
siguientes normas:

1. De la CARTA DE LAS NACIONES UNIDAS de 26.06.1945,
suscrita por Espafia y Chile, el Preambulo y los arts. 1.3, 55.¢c, 56 y 62.2.

El art. 1.3. [sobre los fines de las Naciones Unidas] dispone

"Realizar la cooperacion internacional en la solucion de los
problemas internacionales de cardcter econémico, social, cultural o
humano, y en el desarrollo y estimulo del respeto a los derechos
humanos y a las libertades fundamentales de todos, sin hacer
distincion por motivos de raza, sexo, idioma o religion_”

El art. 55. ¢) establece que [los Estados miembros de la Organizacion tienen la
obligacion de promover]

"¢) el respeto universal a los derechos humanos y a las libertades
fundamentales de todos, sin hacer distincion por motivos de raza,
sexo, idioma o religion, y la efectividad de tales derechos y
libertades ”

El art. 56 dispone con caracter imperativo que:

"Todos los Miembros se comprometen a tomar medidas conjunta o
separadamente, en cooperacion con la Organizacion, para la
realizacion de los propdsitos consignados en el articulo 55".
El Tribunal Internacional de Justicia, en su resolucion de 1971 sobre Namibia
(Rep. del TW, 1971, 16), declara que la Carta de la ONU impone a sus Estados
miembros las obligaciones inherentes a los Derechos Humanos, con caracter
imperativo, por lo que, concluye, "una denegacion de los derechos humanos
fundamentales es una violacion flagrante de los fines y principios de la Carta".



Los posteriores tratados internacionales sobre Derechos Humanos son
considerados como interpretacion y desarrollo de las disposiciones sobre aquellos de
la Carta de las Naciones Unidas. Y, por consiguiente, son vinculantes y de aplicacion
también obligatoria para los Estados miembros, en conformidad con el art. 56 de la
Carta. Ademas, en tanto que tratados internacionales, forman parte del derecho
internacional convencional y son fuente del mismo.

2. El CONVENIO DE VIENA SOBRE EL DERECHO DE LOS
TRATADOS, de 23 de mayo de 1969 (BOE 13.06.1980), ratificado por Chile el

9.04.1981, y en especial su

- Art. 27.
‘una Parte no podrd invocar las disposiciones de su derecho

interno como justificacion del incumplimiento de un tratado",

principio aplicado en la STS de 29.03.1993 (caso Alkassar, Ponente D. Ramon
Montero),
- en relacion con el arriba citado art. 55 de la Carta de Naciones
Unidas, el art. 31 del Convenio de Viena, que dispone:

Art. 31. "Regla general de interpretacion.-

1. Un tratado deber interpretarse de buena fe, conforme al
sentido corriente que haya de atribuirse a los términos del tratado en
el contexto de éstos y teniendo en cuenta su objeto y fin.

2. Para los efectos de la interpretacion de un tratado, el
contexto comprenderd, ademds del texto, incluidos su preambulo y
anexos:

a) todo acuerdo que se refiera al tratado y haya sido
concertado entre todas las partes con motivo de la celebracion del
tratado;

b) todo instrumento formulado por una o mds partes con
motivo de la celebracion del tratado y aceptado por las demds como
instrumento referente al tratado.

3. Juntamente con el contexto, habrd de tenerse en cuenta:

a) todo acuerdo ulterior entre las partes acerca de la
interpretacion del tratado o de la aplicacion de sus disposiciones:

b) toda practica ulteriormente seguida en la aplicacion del
tratado por la cual conste el acuerdo de las partes acerca de la
interpretacion del tratado;

¢) toda norma pertinente de derecho internacional aplicable
en las relaciones entre las partes.

4. Se dard a un término un sentido especial si consta que tal
fue la intencion de las partes".

3. De la DECLARACION UNIVERSAL DE DERECHOS HUMANOS,
aprobada por la Asamblea General de la ONU el 10.12.1948, suscrita por Espafia y
Chile, los arts. 3, 9y 10:

- Art. 3: 'Todo individuo tiene derecho a la vida, a la libertad y a la
seguridad de su persona*,



- Art. 9: "Nadie podra ser arbitrariamente detenido, preso ni
desterrado".

-Art. 10: "Toda persona tiene derecho, en condiciones de plena
igualdad, a ser oida publicamente y con justicia por un tribunal
independiente e imparcial, para la determinacion de sus derechos
y obligaciones o para el examen de cualquier acusacion contra ella
en materia penal".

Estas tres disposiciones son de aplicacion a supuestos de: a) detencion ilegal,
como en los secuestros; b) connivencia entre agentes de dos Estados para aprehender
a una persona sin respetar los medios legales para ello; ¢) acciones de particulares que
obran al servicio de o por cuenta de un Estado.

Las disposiciones de la Declaracion Universal de Derechos Humanos de 1948
son vinculantes y de aplicacion obligatoria para los Estados miembros, como puede
leerse en la Opinion separada del Vice-Presidente del Tribunal Internacional de
Justicia, Sr. Ammoun, manifestada en el caso Namibia, 1971, Repertorio del T1J.,
16, 76. Sentencia respaldada por la unanimidad del Consejo de Seguridad en su
resolucion de 20.10.1971, y aprobada por la Asamblea General de la ONU el 20 de
diciembre de 1971 (por 111 votos contra 2 y 10 abstenciones).

4. Del PACTO INTERNACIONAL DE DERECHOS CIVILES Y
POLITICOS, hecho en N. York el 19.12.1966 tras su aprobacion por la Asamblea
General de la ONU (BOE 7, 9, 12y 13.

Art. 2: "I.Cada uno de los Estados Partes en el presente Pacto se
compromete a respetar y a garantizar a todos los individuos que se
encuentren en su territorio y estdn sujetos a su jurisdiccion los derechos
reconocidos en el presente Pacto, sin distincion alguna de raza, color, sexo,
idioma, religion, opinion politica o de otra indole, origen nacional o social,
posicion economica; nacimiento o cualquier otra condicion social ",

Art.3: "Cada uno de los Estados Partes en el presente Pacto se
compromete a garantizar que:

a) Toda persona cuyos derechos o libertades reconocidos en el
presente Pacto hayan sido violados podrd interponer un recurso
efectivo, aun cuando tal violacion hubiera sido cometida por
personas que actuaban en ejercicio de sus funciones oficiales;

b) La autoridad competente, judicial, administrativa o
legislativa, o cualquiera otra autoridad competente prevista por el
sistema legal del Estado, decidir sobre los derechos de toda persona
que interponga tal recurso, y a desarrollar las posibilidades de
recurso judicial;

¢) Las autoridades competentes cumplirdn toda decision en
que se haya estimado procedente el recurso.



Art.6: “I. El derecho a la vida es inherente a la persona humana.
Este derecho estard protegido por la ley. Nadie podra ser privado de
la vida arbitrariamente”.

Art.7: 'Nadie serda sometido a torturas ni a penas o tratos crueles,
inhumanos o degradantes".

Art. 9: 1. "Todo individuo tiene derecho a la libertad y a la seguridad
personales. Nadie podrda ser sometido a detencion o prision
arbitrarias. Nadie podrd ser privado de su libertad, salvo por las
causas fijadas por ley y con arreglo al procedimiento fijadas por ley y
con arreglo al procedimiento establecido en ésta’".

2. "Toda persona detenida serd informada, en el momento de
su detencion, de las razones de la misma, y notificada, sin demora, de
la acusacion formulada contra ella".

3. "Toda persona detenida o presa a causa de una infraccion
penal ser llevada sin demora ante un juez u otro funcionario
autorizado por la ley para ejercer funciones judiciales, y tendrd
derecho a ser juzgada dentro de un plazo razonable o a ser puesta en
libertad. La prision preventiva de las personas que hayan de ser
juzgadas no debe ser la regla general, pero su libertad podra estar
subordinada a garantias que aseguren la comparecencia del acusado
en el acto del juicio, o en cualquier otro momento de las diligencias
procesales y, en su caso, para la ejecucion del fallo".

4. "Toda persona que sea privada de libertad en virtud de detencion
o prision tendrd derecho a recurrir ante un tribunal, a fin de que
éste decida a la brevedad posible sobre la legalidad de su prision y
ordene su libertad si la prision fuera ilegal".

5.: "Toda persona que haya sido ilegalmente detenida o
presa, tendra el derecho efectivo a obtener reparacion"

Art. 12: ""1. Toda persona que se halle legalmente en el
territorio de un Estado tendrd derecho a circular libremente por él y
a escoger libremente en él su residencia.

"2. Toda persona tendra derecho a salir libremente de
cualquier pais, incluso del propio.

"3. Los derechos antes mencionados no podrdan ser objeto de
restricciones salvo cuando éstas se hallen previstas en la ley, sean
necesarias para proteger la seguridad nacional, el orden publico, la
salud o la moral publicas o los derechos y la salud o la moral
publicas o los derechos y libertades de terceros, y sean compatibles
con los demds derechos reconocidos en el presente Pacto.

"4. Nadie podrd ser arbitrariamente privado del derecho a
entrar en su propio pais".

Art. 13: "El extranjero que se halle legalmente en territorio
de un Estado Parte en el presente Pacto solo podra ser expulsado de
él en cumplimiento de una decision adoptada conforme a la ley; y, a
menos que razones imperiosas de seguridad nacional se opongan a
ello, se permitir a tal extranjero exponer las razones que lo asistan



en contra de su expulsion, asi como someter su caso a revision ante
la autoridad competente o bien ante la persona o personas

designadas especialmente por dicha autoridad competente, y hacerse
representar”

5. De la CONVENCION SOBRE PREVENCION Y CASTIGO DE
DELITOS CONTRA PERSONAS INTERNACIONALMENTE PROTEGIDAS,
INCLUSIVE LOS AGENTES DIPLOMATICOS, hecho en N. York el
14.12.1973, al que se adhirié Espafia el 26.07.1985 (BOE 7.02.1986) y Chile el
21.01.1977, los ss. articulos

ARTICULO 1

"Para los efectos de la presente Convencion:

1. Se extiende por ‘persona internacionalmente protegida:

a) Un Jefe de Estado, incluso cada uno de los miembros de un
organo colegiado cuando, de conformidad con la constitucion
respectiva, cumpla las funciones de Jefe de Estado, un Jefe de
Gobierno o un Ministro de Relaciones Exteriores, siempre que tal
persona se encuentre en un Estado extranjero, asi como los
miembros de su familia que lo acompaiien.

b) Cualquier representante, funcionario o personalidad oficial de un
Estado, o cualquier funcionario, personalidad oficial u otro agente
de una organizacion intergubernamental que, en el momento y en el
lugar en que se cometa un delito contra él, sus locales oficiales, su
residencia particular o sus medios de transporte, tenga derecho,
conforme al derecho internacional, a una proteccion especial contra
todo atentado a su persona, libertad o dignidad, asi como los
miembros de su familia que formen parte de su casa.

2. Se entiende por ‘presunto culpable’ la persona respecto de quien
existan suficientes elementos de prueba para determinar ‘prima
facie’ que ha cometido o participado en uno o m s de los delitos
previstos en el articulo 2".

ARTICULO 2

"1. Serdn calificados por ada Estado parte como delitos en su
legislacion interna, cuando se realicen intencionalmente:

a) La comision de un homicidio, secuestro u otro atentado contra la
integridad fisica o la libertad de una persona internacionalmente
protegida;

b) La comision de un atentado violento contra los locales oficiales, la
residencia particular o los medios de transporte de una persona
internacionalmente protegida que pueda poner en peligro su
integridad fisica o su libertad;

¢) La amenaza de cometer tal atentado;

d) La tentativa de cometer tal atentado, y

e) La complicidad en tal atentado".



"2. Cada Estado parte harda que esos delitos sean castigados con
penas adecuadas que tengan en cuenta el cardcter grave de los
mismos.

"3. Los dos parrafos que anteceden no afectan en forma alguna las
obligaciones que tienen los Estados partes, en virtud del derecho
internacional, de adoptar todas las medidas adecuadas para prevenir
otros atentados contra la persona, libertad o dignidad de una persona
internacionalmente protegida".

ARTICULO 3

"1. Cada Estado parte dispondrd lo que sea necesario para instituir
su jurisdiccion sobre los delitos previstos en el parrafo 1 del articulo
2 en los siguientes casos:

a) Cuando el delito se haya cometido en el aeronave matriculado en
ese Estado;

2. Asimismo, cada Estado parte dispondrd lo que sea necesario para
instituir su jurisdiccion sobre esos delitos en el caso de que el
presunto culpable se encuentre en su territorio y de que dicho Estado
no conceda su extradicion conforme al articulo 8 aninguno de los
Estados mencionados en el parrafo 1 del presente articulo.

3. La presente Convencion no excluir ninguna jurisdiccion penal
ejercida de conformidad con la legislacion nacional.

ARTICULO 8

"1. En la medida en que los delitos previstos en el articulo 2 no
estén enumerados entre los casos de extradicion en tratados de
extradicion vigentes entre los Estados partes, se considerardn
incluidos como tales en esos tratados. Los Estados partes se
comprometen a incluir esos delitos como casos de extradicion en
todo tratado de extradicion que celebren entre si en lo sucesivo.

""2. 8i un Estado parte que subordine la extradicion a la existencia de
un tratado recibe una demanda de extradicion de otro Estado parte
con el que no tiene tratado de extradicion podrd, si decide
concederla, considerar la presente convencion como la base juridica
necesaria para la extradicion en lo que respecta a esos delitos. La
extradicion estard sujeta a las disposiciones de procedimiento y a las
demds condiciones de la legisacion del Estado requerido.

"3. Los Estados partes que no subordinen la extradicion a la
existencia de un tratado reconocer n esos delitos como casos de
extradicion entre ellos, con sujecion a las disposiciones de
procedimiento y a las demds condiciones de la legislacion del Estado
requerido.

"4. A los fines de la extradicion entre Estados partes, se considerar
que los delitos se han cometido no solamente en el lugar donde
ocurrieron sino también en el territorio de los Estados obligados a
establecer su jurisdiccion de acuerdo con el parrafo 1 del articulo 3."



6. De la CONVENCION SOBRE LA TORTURA de 10.12.1984,
ratificada por Espafia el 19.10.1987 (BOE 9.11.1987) y suscrita por Chile el
23.09.1987, los arts. 4, 5y 8, que establecen:

ARTICULO 4.

"1. Todo Estado velarda para que todos los actos de tortura
constituyan delitos conforme a su legislacion penal. Lo mismo se
aplicara a toda tentativa de cometer tortura y a todo acto de
cualquier persona que constituya complicidad o participacion en la
tortura.

""2. Todo Estado parte castigard esos delitos con penas adecuadas en
las que se tenga en cuenta su gravedad''.

ARTICULO 5.

"1. Todo Estado Parte dispondra lo que sea necesario para instituir
su jurisdiccion sobre los delitos a que se refiere el articulo 4 en los
siguientes casos:

a) Cuando los delitos se cometan en cualquier territorio bajo su

Jjurisdiccion o a bordo de una aeronave o un buque matriculados en
ese Estado;

b) Cuando el presunto delincuente sea nacional de ese Estado;

¢) Cuando la victima sea nacional de ese Estado y éste lo considere
apropiado.

""2. Todo Estado Parte tomar asimismo las medidas necesarias para
establecer su jurisdiccion sobre estos delitos en los casos en que el
presunto delincuente se halle en cualquier territorio bajo su
Jjurisdiccion y dicho Estado no conceda la extradicion, con arreglo al
articulo 8, a ninguno de los Estados previstos en el parrafo 1 del
presente articulo.

"3. La presente Convencion no excluye ninguna jurisdiccion penal
ejercida de conformidad con las leyes nacionales".

ARTICULO 8.

"1. Los delitos a que se hace referencia en el articulo 4 se
considerardn incluidos entre los delitos que dan lugar a extradicion
celebrado entre Estados Partes. Los Estados Partes se comprometen
a incluir dichos delitos como caso de extradicion en todo tratado de
extradicion que celebren entre si en el futuro.

""2. Todo Estado parte que subordine la extradicion a la existencia de
un tratado, si recibe de otro Estado Parte con el que no tiene tratado
al respecto una solicitud de extradicion, podrdn considerar la
presente Convencion como la base juridica necesaria para la
extradicion referente a tales delitos. La extradicion estard sujeta a
las demus condiciones exigibles por el derecho del Estado requerido.

"3. Los Estados Partes que no subordinen la extradicion a la
existencia de un tratado reconocer n dichos delitos como casos de
extradicion entre ellos, a reserva de las condiciones exigidas por el
derecho del Estado requerido.

"4. A los fines de la extradicion entre Estados Partes, se considerard
que los delitos se han cometido, sino también en el territorio de los



Estados obligados a establecer su jurisdiccion de acuerdo con el
parrafo 1 del articulo 3".

7. El CONVENIO PARA LA PREVENCION Y SANCION DEL
DELITO DE GENOCIDIO, hecho en Nueva York el 9.XI1.1948 (BOE 8.02.1969),
ratificado por Chile el 3.06.1953.

8. Al Estado de Chile le son, también, de aplicacion

- el CONVENIO PARA PREVENIR Y SANCIONAR LOS
ACTOS DE TERRORISMO firmado en Washington, bajo auspicios de la OEA, el
2.02.1971, asi como la

- la CONVENCION INTER-AMERICA DE DERECHOS

HUMANOS, hecha en 22.11.1969 y que entrd en vigor el 18 de julio de 1978, en
particular su art. 7.

9. Para el Estado espafiol son vinculantes

- el CONVENIO PARA LA PROTECCION DE LOS DERECHOS
HUMANOS Y DE LAS LIBERTADES FUNDAMENTALES, hecho en Roma el
4.11.1950 (BOE 10.10.1979), y en particular su art. 5, asi como

- ¢l Convenio Europeo para la represion del terrorismo (BOE
8.08.1980 y 31.08.1982), en particular sus arts. 1,2,6,7; 5, 13.

279y T s

10. Del TRATADO DE EXTRADICION Y ASISTENCIA
JUDICIAL EN MATERIA PENAL ENTRE ESPANA Y CHILE, suscrito en
Santiago de Chile el 14 de abril de 1992 y ratificado el 20 de diciembre de 1994 (BOE
10.01.1995), los ss. arts.

Art.3:

"Daran lugar a extradicion, también conforme al presente Tratado,
los delitos incluidos en convenios multilaterales en los que ambos
paises sean Parte"'.

Art. 5.

Delitos politicos

"A los efectos de este Tratado, en ningun caso se considerar n delitos
politicos:

a) El atentado contra la vida, la integridad fisica o la libertad de un
Jefe de Estado o de Gobierno, o de un miembro de su familia,

""b) los actos de terrorismo

"¢) los crimenes de guerra y los que se cometan contra la paz la
seguridad de la humanidad, de conformidad con el derecho
internacional"”.

Art. 9.
Causas de denegacion obligatoria
""No se concedera la extradicion:



a) cuando de conformidad a la Ley de la Parte requirente ésta no
tuviere competencia para conocer del delito que motiva la
solicitud de extradicion

b) (..)

¢) cuando de acuerdo a la ley de alguna de las Partes se hubiere

extinguido la pena o la accion penal correspondiente al delito por

el cual se solicita la extradicion".

ASISTENCIA JUDICIAL FN MATERIA PENAL

Art. 28.
Obligacion de prestar asistencia

"1. Las Partes se obligan a prestarse asistencia mutua,
segun las disposiciones de este Tratado, en la realizacion de este
Tratado, en la realizacion de investigaciones y diligencias
relacionadas con cualquier procedimiento penal incoado por
hechos cuyo conocimiento competa a la Parte requirente en el
momento en que la asistencia sea solicitada.

"2. La asistencia podra prestarse en interés de la justicia,
aunque el hecho no sea punible segiin las leyes de la Parte
requerida. No obstante, para el ejercicio de medidas de
aseguramiento, No obstante, para el ejercicio de medidas de
aseguramiento de objetos o registros domiciliarios, sera necesario
que el hecho por el que se solicita la asistencia sea también
considerado como delito por la legislacion de la Parte requerida".

Art. 44.

Entrada en vigor y terminacion

"4. Las extradiciones solicitadas después de la entrada en vigor de
este Tratado, se regirdn por sus clausulas, cualquiera que sea la
fecha de comision del delito"

11
En Derecho comparado, el Departamento de Estado de EE.UU. ha definido el
terrorismo como ‘Ja violencia premeditada, motivada politicamente, perpetrada por
grupos sub-nacionales o agentes clandestinos contra blancos no-combatientes,
generalmente para influenciar a quienes la observan", y define como "internacional"
al "terrorismo que afecta a ciudadanos de mas de un Estado" (North Atlantic
Assembly Papers, Sub-Committee on Terrorism, Final Report, January 1989, p.2).

v
Se acompaifia al presente escrito de querella el Dictamen de la Comision
Especial de Investigacion sobre Desaparicién de Subditos espafioles en paises de



América, aprobado por el Senado espafiol el 5 de agosto de 1983, que califica los
hechos aqui denunciados como terrorismo de Estado y crimen contra la humanidad.

Se acompafia también un ejemplar (en dos volumenes) del informe de
la Comision Nacional de Verdad y Reconciliacion, designada en 1990 por el
Gobierno de Chile, conocido como "Informe Rettig", y publicado en febrero de 1991,
que individualiza cerca de tres mil asesinatos o "desapariciones" cometidos por orden
o con el consentimiento de los querellados. E identifica entre las victimas a la
mencionada denuncia de la Asociacion Progresista de Fiscales.

Como DILIGENCIAS que se deberan practicar indicamos las siguientes:

a) las pedidas en la denuncias formulada por la Asociacion Progresista
de Fiscales, que damos aqui por reproducidas en su integridad,

b) que se reciba declaracion a las siguientes personas:
b.1) En calidad de testigo,

- a los Sres. E. LAWRENCE BARCELLA, EUGENE M. PROPPER y
ERIC MARCEY, Fiscales de los EE.UU. (Washington D.C.) que investigaron
crimenes cometidos por agentes bajo el mando de las personas querelladas,

- al agente del FBI, Mr. CASTER CORNICK (Washington D.C.), que
investigd crimenes cometidos por personas bajo el mando de las personas querelladas,

- al capitan del Ejército de Chile ARMANDO FERNANDEZ LARIOS,
juzgado y condenado en EE.UU. por su participacion en atentado terrorista mientras
actuaba bajo el mando de las personas querelladas, actualmente residente en EE.UU.,

- a los mercenarios VIRGILIO PAZ y JOSE DIONISIO SUAREZ
ESQUIVEL, que cumplen hoy en EE.UU. (Federal Correctional Institution, FCI
Road, Mariana, Florida 32446) la pena de 12 afios impuesta por conspirar para
asesinar cumpliendo ordenes de agentes del Estado de Chile bajo ordenes de las
personas querelladas,

- a los ciudadanos chilenos, residentes en Chile LUZ ARCE
SANDOVAL, MARIANA CALLEJA, MARTIN MELIAN GONZALEZ, JORGE
ELEAZAR LAGOS RUIZ, CARLOS HERNAN SANHUEZA, MARIA
ALEJANDRA DAMIANI SERRANO, sobre el secuestro, tortura y muerte violenta
del ciudadano espaiiol D. CARMELO SORIA ESPINOSA,

b.2) a las restantes personas

identificadas en este escrito y en el de la Asociacion Progresista de Fiscales
como responsables de los hechos, en calidad de imputados.

¢) que se libre Comision Rogatoria Internacional al General Attorney
de los EE.UU. (en Washington D.C)) para que éste ordene a los servicios
correspondientes del Gobierno de los EE.UU. (National Security Agency), DIA, FBI,



State Department, CIA) que investiguen en sus respectivos archivos, y en aquellos a
los que el Gobierno de los EE.UU. tiene acceso, sobre la informacion disponible
acerca de crimenes de terrorismo, crimenes contra la Humanidad, asesinatos,
secuestros, detenciones, "desapariciones" y torturas de disidentes sociales y/o
politicos practicadas en la denominada "Operacion Céndor"; y en particular entre el
11 de septiembre de 1973 y abril de 1990 en Chile, por funcionarios bajo la autoridad
y disciplina de las personas aqui querelladas, y recaben la pertinente autorizacion
conforme a las leyes de EE.UU para que sus resultados sean desclasificados y
aportados a este Juzgado.

d) Que se libre Comision Rogatoria Internacional al Ministerio de
Justicia de Chile a fin de que remita relacién de procedimientos judiciales seguidos
por crimenes nacionales y/o internacionales, crimenes contra los derechos humanos,
por causa de detencion seguida de "desaparicidon”, tortura, muerte violenta o asesinato
de ciudadanos espafioles, o de cualquier otra nacionalidad, chilena incluida, en el
territorio de aquel pais o cualquier otro Estado, por hechos ocurridos entre el 11 de
septiembre de 1973 y abril de 1990 imputados a funcionarios o agentes del Estado de
Chile mientras sus FF.AA. y de Orden estuvieron bajo el mando de AUGUSTO
PINOCHET UGARTE, GUSTAVO LEIGH GUZMAN, CESAR MENDOZA
DURAN, JOSE TORIBIO MERINO CASTO, asi como de FERNANDO MATTHEI
AUBEL y RODOLFO STANGE OELCKERS, como expresion de los casos que han
sido resueltos por sentencia firme y grado de cumplimiento de las Sentencias, y en
particular de los procedimientos judiciales seguidos en los casos de las victimas
identificadas en esta querella y en la denuncia previa de la Asociacion Progresista de
Fiscales, a saber:

- Padre D. JOAN ALSINA HURTOS,
- D. JOSE TOHA GONZALEZ
- Don CARMELO SORIA Y ESPINOSA

- Don ENRIQUE LOPEZ OLMEDO

- Padre D. ANTONI LLIDO MENGUAL

- Dofia MICHELLE PENA HERREROS vy su hijo nacido en
cautiverio,

- Don ANTONIO ELIZONDO ORMAECHEA,

- D. CARLOS PRATS GONZALEZ vy Dpa. SOFIA
CUTHBERT de PRATS,

- D. BERNARDO LEIGHTON GUZMAN vy Difia. ANITA
FRESNO de LEIGHTON,

- Dnia. RONNI KARPEN MOFFIT y D. ORLANDO
LETELIER DEL SOLAR.

- Doctores SALVADOR ALLENDE GOSSENS, EDUARDO
PAREDES BARRIENTOS y ENRIQUE PARIS ROA,

e) Que se libre Comisién Rogatoria Internacional al Secretario de
Estado de EE.UU., para que el Assistant Secretary of State for Human Rights de
EE.UU. informe a este Juzgado de todos los casos de crimenes internacionales y
crimenes contra la Humanidad de que hayan sido victimas ciudadanos espafioles, o de
cualquier otra nacionalidad, asesinados o detenidos-desaparecidos en Chile entre el 11
de septiembre de 1973 y abril de 1990 de que tenga conocimiento el Gobierno de los



EE.UU, y de los asesinados en otros paises cumpliendo ordenes emanadas de agentes
del Estado chileno en los mismos afios.

f) Que se proceda a trabar embargo de todos los bienes de que sean
titulares los querellados,

g) Libramiento de ordenes internacionales de detencion, para la puesta
a disposicion de la Autoridad Judicial Espafiola de las personas respecto de las que se
acredite responsabilidad en los hechos denunciados,

h) Solicitud, en el momento procesal oportuno, de la extradicion y
entrega a Espafia de los esponsables de los hechos denunciados. En este aspecto,
conviene resaltar que el vigente Tratado de Extradicion y Asistencia Judicial en
materia penal entre Espafia y Chile, suscrito en Santiago de Chile el 14 de abril de
1992 y ratificado el 20 de diciembre de 1994 no excluye (art.7.1) la entrega de
nacionales, por lo que no seria obice la nacionalidad chilena de los culpables para su
entrega a fin de que sean juzgados en Espaifia.

1) Las demas que procedan.

En virtud de lo expuesto,

AL JUZGADO SUPLICO: Que tenga por presentado este escrito con el
poder que se acompaiia, y el documento anexo, mediante el que se formula querella
contra las personas expresadas en el inciso tercero, que remite a las personas
enumeradas en la denuncia interpuesta por la Asociacion Progresista de Fiscales; se
digne admitirla, ordene que se incoe sumario y que sean practicadas como primeras
diligencias las que se solicitan en el inciso V; disponga que se proceda a la detencion
y prision de dichos querellados, como los inculpados para atender a las
responsabilidades pecuniarias en reparacion del dafio e indemnizacion de perjuicios
que en definitiva se puedan declarar procedentes.

OTROSI DIGO: Que por serme necesario para otros usos, pido que se
desglose el Poder dejando en autos testimonio bastante del mismo,

En su virtud,

AL JUZGADO SUPLICO: Que ordene el desglose y entrega del Poder,
dejando en autos testimonio bastante del mismo.

Madrid, 5 de Julio de 1996.

Dr. Juan E. Garcés y Ramon
Colegiado nam. 18.774, Madrid
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(ON APPEAL FROM A DIVISIONAL COURT OF THE QUEEN'S BENCH DIVISION)

ON 24 March 1999
LORD BROWNE-WILKINSON
My Lords,

As is well known, this case concerns an attempt by the Government of Spain to extradite Senator
Pinochet from this country to stand trial in Spain for crimes committed (primarily in Chile) during the
period when Senator Pinochet was head of state in Chile. The interaction between the various legal
issues which arise is complex. | will therefore seek, first, to give a short account of the legal principles
which are in play in order that my exposition of the facts will be more intelligible.

Outline of the law

In general, a state only exercises criminal jurisdiction over offences which occur within its geographical
boundaries. If a person who is alleged to have committed a crime in Spain is found in the United
Kingdom, Spain can apply to the United Kingdom to extradite him to Spain. The power to extradite
from the United Kingdom for an "extradition crime" is now contained in the Extradition Act 1989. That
Act defines what constitutes an "extradition crime". For the purposes of the present case, the most
important requirement is that the conduct complained of must constitute a crime under the law both
of Spain and of the United Kingdom. This is known as the double criminality rule.

Since the Nazi atrocities and the Nuremberg trials, international law has recognised a number of
offences as being international crimes. Individual states have taken jurisdiction to try some
international crimes even in cases where such crimes were not committed within the geographical
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boundaries of such states. The most important of such international crimes for present purposes is
torture which is regulated by the International Convention Against Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment, 1984. The obligations placed on the United Kingdom by that
Convention (and on the other 110 or more signatory states who have adopted the Convention) were
incorporated into the law of the United Kingdom by section 134 of the Criminal Justice Act 1988. That
Act came into force on 29 September 1988. Section 134 created a new crime under United Kingdom
law, the crime of torture. As required by the Torture Convention "all" torture wherever committed
world-wide was made criminal under United Kingdom law and triable in the United Kingdom. No one
has suggested that before section 134 came into effect torture committed outside the United Kingdom
was a crime under United Kingdom law. Nor is it suggested that section 134 was retrospective so as to
make torture committed outside the United Kingdom before 29 September 1988 a United Kingdom
crime. Since torture outside the United Kingdom was not a crime under U.K. law until 29 September
1988, the principle of double criminality which requires an Act to be a crime under both the law of
Spain and of the United Kingdom cannot be satisfied in relation to conduct before that date if the
principle of double criminality requires the conduct to be criminal under United Kingdom law at the
date it was committed. If, on the other hand, the double criminality rule only requires the conduct to
be criminal under U.K. law at the date of extradition the rule was satisfied in relation to all torture
alleged against Senator Pinochet whether it took place before or after 1988. The Spanish courts have
held that they have jurisdiction over all the crimes alleged.

In these circumstances, the first question that has to be answered is whether or not the definition of
an "extradition crime" in the Act of 1989 requires the conduct to be criminal under U.K. law at the
date of commission or only at the date of extradition.

This question, although raised, was not decided in the Divisional Court. At the first hearing in this
House it was apparently conceded that all the matters charged against Senator Pinochet were
extradition crimes. It was only during the hearing before your Lordships that the importance of the
point became fully apparent. As will appear, in my view only a limited number of the charges relied
upon to extradite Senator Pinochet constitute extradition crimes since most of the conduct relied upon
occurred long before 1988. In particular, |1 do not consider that torture committed outside the United
Kingdom before 29 September 1988 was a crime under U.K. law. It follows that the main question
discussed at the earlier stages of this case--is a former head of state entitled to sovereign immunity
from arrest or prosecution in the U.K. for acts of torture--applies to far fewer charges. But the
question of state immunity remains a point of crucial importance since, in my view, there is certain
conduct of Senator Pinochet (albeit a small amount) which does constitute an extradition crime and
would enable the Home Secretary (if he thought fit) to extradite Senator Pinochet to Spain unless he is
entitled to state immunity. Accordingly, having identified which of the crimes alleged is an extradition
crime, | will then go on to consider whether Senator Pinochet is entitled to immunity in respect of
those crimes. But first | must state shortly the relevant facts.

The facts

On 11 September 1973 a right-wing coup evicted the left-wing regime of President Allende. The coup
was led by a military junta, of whom Senator (then General) Pinochet was the leader. At some stage
he became head of state. The Pinochet regime remained in power until 11 March 1990 when Senator
Pinochet resigned.

There is no real dispute that during the period of the Senator Pinochet regime appalling acts of
barbarism were committed in Chile and elsewhere in the world: torture, murder and the unexplained
disappearance of individuals, all on a large scale. Although it is not alleged that Senator Pinochet
himself committed any of those acts, it is alleged that they were done in pursuance of a conspiracy to
which he was a party, at his instigation and with his knowledge. He denies these allegations. None of
the conduct alleged was committed by or against citizens of the United Kingdom or in the United
Kingdom.

In 1998 Senator Pinochet came to the United Kingdom for medical treatment. The judicial authorities
in Spain sought to extradite him in order to stand trial in Spain on a large number of charges. Some of
those charges had links with Spain. But most of the charges had no connection with Spain. The
background to the case is that to those of left-wing political convictions Senator Pinochet is seen as an
arch-devil: to those of right-wing persuasions he is seen as the saviour of Chile. It may well be
thought that the trial of Senator Pinochet in Spain for offences all of which related to the state of Chile
and most of which occurred in Chile is not calculated to achieve the best justice. But | cannot
emphasise too strongly that that is no concern of your Lordships. Although others perceive our task as
being to choose between the two sides on the grounds of personal preference or political inclination,
that is an entire misconception. Our job is to decide two questions of law: are there any extradition
crimes and, if so, is Senator Pinochet immune from trial for committing those crimes. If, as a matter of
law, there are no extradition crimes or he is entitled to immunity in relation to whichever crimes there
are, then there is no legal right to extradite Senator Pinochet to Spain or, indeed, to stand in the way
of his return to Chile. If, on the other hand, there are extradition crimes in relation to which Senator
Pinochet is not entitled to state immunity then it will be open to the Home Secretary to extradite him.
The task of this House is only to decide those points of law.

On 16 October 1998 an international warrant for the arrest of Senator Pinochet was issued in Spain.
On the same day, a magistrate in London issued a provisional warrant (“the first warrant") under
section 8 of the Extradition Act 1989. He was arrested in a London hospital on 17 October 1998. On 18
October the Spanish authorities issued a second international warrant. A further provisional warrant
("the second warrant™) was issued by the magistrate at Bow Street Magistrates Court on 22 October
1998 accusing Senator Pinochet of:

"(1) Between 1 January 1988 and December 1992 being a public official intentionally inflicted severe pain or
suffering on another in the performance or purported performance of his official duties;

(2) Between the first day of January 1988 and 31 December 1992 being a public official, conspired with persons
unknown to intentionally inflict severe pain or suffering on another in the performance or purported performance
of his official duties;

(3) Between the first day of January 1982 and 31 January 1992 he detained other persons (the hostages) and in
order to compel such persons to do or to abstain from doing any act threatened to kill, Injure or continue to detain
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the hostages;

(4) Between the first day of January 1982 and 31 January 1992 conspired with persons unknown to detain other
persons (the hostages) and in order to compel such persons to do or to abstain from doing any act, threatened to
kill, injure or continue to detain the hostages;

(5) Between January 1976 and December 1992 conspired together with persons unknown to commit murder in a
Convention country.”

Senator Pinochet started proceedings for habeas corpus and for leave to move for judicial review of
both the first and the second provisional warrants. Those proceedings came before the Divisional Court
(Lord Bingham of Cornhill C.J., Collins and Richards JJ.) which on 28 October 1998 quashed both
warrants. Nothing turns on the first warrant which was quashed since no appeal was brought to this
House. The grounds on which the Divisional Court quashed the second warrant were that Senator
Pinochet (as former head of state) was entitled to state immunity in respect of the acts with which he
was charged. However, it had also been argued before the Divisional Court that certain of the crimes
alleged in the second warrant were not "extradition crimes" within the meaning of the Act of 1989
because they were not crimes under U.K. law at the date they were committed. Whilst not determining
this point directly, the Lord Chief Justice held that, in order to be an extradition crime, it was not
necessary that the conduct should be criminal at the date of the conduct relied upon but only at the
date of request for extradition.

The Crown Prosecution Service (acting on behalf of the Government of Spain) appealed to this House
with the leave of the Divisional Court. The Divisional Court certified the point of law of general
importance as being "the proper interpretation and scope of the immunity enjoyed by a former head of
state from arrest and extradition proceedings in the United Kingdom in respect of acts committed
while he was head of state.”" Before the appeal came on for hearing in this House for the first time, on
4 November 1998 the Government of Spain submitted a formal Request for Extradition which greatly
expanded the list of crimes alleged in the second provisional warrant so as to allege a widespread
conspiracy to take over the Government of Chile by a coup and thereafter to reduce the country to
submission by committing genocide, murder, torture and the taking of hostages, such conduct taking
place primarily in Chile but also elsewhere.

The appeal first came on for hearing before this House between 4 and 12 November 1998. The
Committee heard submissions by counsel for the Crown Prosecution Service as appellants (on behalf
of the Government of Spain), Senator Pinochet, Amnesty International as interveners and an
independent amicus curiae. Written submissions were also entertained from Human Rights Watch.
That Committee entertained argument based on the extended scope of the case as put forward in the
Request for Extradition. It is not entirely clear to what extent the Committee heard submissions as to
whether all or some of those charges constituted "extradition crimes"”. There is some suggestion in the
judgments that the point was conceded. Certainly, if the matter was argued at all it played a very
minor role in that first hearing. Judgment was given on 25 November 1998 (see [1998] 3 W.L.R.
1456). The appeal was allowed by a majority (Lord Nicholls of Birkenhead, Lord Steyn and Lord
Hoffmann, Lord Slynn of Hadley and Lord Lloyd of Berwick dissenting) on the grounds that Senator
Pinochet was not entitled to immunity in relation to crimes under international law. On 15 January
1999 that judgment of the House was set aside on the grounds that the Committee was not properly
constituted: see [1999] 2 W.L.R. 272. The appeal came on again for rehearing on 18 January 1999
before your Lordships. In the meantime the position had changed yet again. First, the Home Secretary
had issued to the magistrate authority to proceed under section 7 of the Act of 1989. In deciding to
permit the extradition to Spain to go ahead he relied in part on the decision of this House at the first
hearing that Senator Pinochet was not entitled to immunity. He did not authorise the extradition
proceedings to go ahead on the charge of genocide: accordingly no further arguments were addressed
to us on the charge of genocide which has dropped out of the case.

Secondly, the Republic of Chile applied to intervene as a party. Up to this point Chile had been urging
that immunity should be afforded to Senator Pinochet, but it now wished to be joined as a party. Any
immunity precluding criminal charges against Senator Pinochet is the immunity not of Senator
Pinochet but of the Republic of Chile. Leave to intervene was therefore given to the Republic of Chile.
The same amicus, Mr. Lloyd Jones, was heard as at the first hearing as were counsel for Amnesty
International. Written representations were again put in on behalf of Human Rights Watch.

Thirdly, the ambit of the charges against Senator Pinochet had widened yet again. Chile had put in
further particulars of the charges which they wished to advance. In order to try to bring some order to
the proceedings, Mr. Alun Jones Q.C., for the Crown Prosecution Service, prepared a schedule of the
32 U.K. criminal charges which correspond to the allegations made against Senator Pinochet under
Spanish law, save that the genocide charges are omitted. The charges in that schedule are fully
analysed and considered in the speech of my noble and learned friend, Lord Hope of Craighead who
summarises the charges as follows:

Charges 1, 2 and 5: conspiracy to torture between 1January 1972 and 20 September 1973 and
between 1 August 1973 and 1 January 1990;

Charge 3: conspiracy to take hostages between 1 August 1973 and 1 January 1990;

Charge 4: conspiracy to torture in furtherance of which murder was committed in various countries
including Italy, France, Spain and Portugal, between 1 January 1972 and 1 January 1990.

Charges 6 and 8: torture between 1 August 1973 and 8 August 1973 and on 11 September 1973.

Charges 9 and 12: conspiracy to murder in Spain between 1 January 1975 and 31 December 1976
and in Italy on 6 October 1975.

Charges 10 and 11: attempted murder in Italy on 6 October 1975.
Charges 13-29; and 31-32: torture on various occasions between 11 September 1973 and May 1977.
Charge 30: torture on 24 June 1989.

I turn then to consider which of those charges are extradition crimes.
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Extradition Crimes

As | understand the position, at the first hearing in the House of Lords the Crown Prosecution Service
did not seek to rely on any conduct of Senator Pinochet occurring before 11 September 1973 (the date
on which the coup occurred) or after 11 March 1990 (the date when Senator Pinochet retired as head
of state). Accordingly, as the case was then presented, if Senator Pinochet was entitled to immunity
such immunity covered the whole period of the alleged crimes. At the second hearing before your
Lordships, however, the Crown Prosecution Service extended the period during which the crimes were
said to have been committed: for example, see charges 1 and 4 where the conspiracies are said to
have started on 1 January 1972, i.e. at a time before Senator Pinochet was head of state and
therefore could be entitled to immunity. In consequence at the second hearing counsel for Senator
Pinochet revived the submission that certain of the charges, in particular those relating to torture and
conspiracy to torture, were not "extradition crimes" because at the time the acts were done the acts
were not criminal under the law of the United Kingdom. Once raised, this point could not be confined
simply to the period (if any) before Senator Pinochet became head of state. If the double criminality
rule requires it to be shown that at the date of the conduct such conduct would have been criminal
under the law of the United Kingdom, any charge based on torture or conspiracy to torture occurring
before 29 September 1988 (when section 134 of the Criminal Justice Act came into force) could not be
an "extradition crime" and therefore could not in any event found an extradition order against Senator
Pinochet.

Under section 1(1) of the Act of 1989 a person who is accused of an "extradition crime" may be
arrested and returned to the state which has requested extradition. Section 2 defines "extradition
crime" so far as relevant as follows:

"(1) In this Act, except in Schedule 1, 'extradition crime' means -

(a) conduct in the territory of a foreign state, a designated Commonwealth country or a colony which, if it
occurred in the United Kingdom, would constitute an offence punishable with imprisonment for a term of
12 months, or any greater punishment, and which, however described in the law of the foreign state,
Commonwealth country or colony, is so punishable under that law;

(b) an extra-territorial offence against the law of a foreign state, designated Commonwealth country or
colony which is punishable under that law with imprisonment for a term of 12 months, or any greater
punishment, and which satisfies -

(i) the condition specified in subsection (2) below; or
(ii) all the conditions specified in subsection (3) below.

"(2) The condition mentioned in subsection (I)(b)(i) above is that in corresponding circumstances equivalent
conduct would constitute an extra-territorial offence against the law of the United Kingdom punishable with
imprisonment for a term of 12 months, or any greater punishment.

"(3) The conditions mentioned in subsection (I)(b)(ii) above are -

(a) that the foreign state, Commonwealth country or colony bases its Jurisdiction on the nationality of the
offender;

(b) that the conduct constituting the offence occurred outside the United Kingdom; and

(c) that, if it occurred in the United Kingdom, it would constitute an offence under the law of the United
Kingdom punishable with imprisonment for a term of 12 months, or any greater punishment."

The question is whether the references to conduct "which, if it occurred in the United Kingdom, would
constitute an offence” in section 2(lI)(a) and (3)(c) refer to a hypothetical occurrence which took place
at the date of the request for extradition (“the request date™) or the date of the actual conduct (“the
conduct date"). In the Divisional Court, the Lord Chief Justice (at p. 20 of the Transcript) held that the
words required the acts to be criminal only at the request date. He said:

"I would however add on the retrospectivity point that the conduct alleged against the subject of the request
need not in my Judgment have been criminal here at the time the alleged crime was committed abroad. There is
nothing in section 2 which so provides. What is necessary is that at the time of the extradition request the offence
should be a criminal offence here and that it should then be punishable with 12 months imprisonment or more.
Otherwise section 2(l)(a) would have referred to conduct which would at the relevant time ‘'have constituted' an
offence and section 2(3)(c) would have said ‘would have constituted’. | therefore reject this argument.”

Lord Lloyd (who was the only member of the Committee to express a view on this point at the first
hearing) took the same view. He said at p. 1481:

"But | agree with the Divisional Court that this argument is bad. It involves a misunderstanding of section 2 of
the Extradition Act 1989. Section 2(l)(a) refers to conduct which would constitute an offence in the United
Kingdom now. It does not refer to conduct which would have constituted an offence then.”

My Lords, if the words of section 2 are construed in isolation there is room for two possible views. |
agree with the Lord Chief Justice and Lord Lloyd that, if read in isolation, the words "if it occurred . . .
would constitute” read more easily as a reference to a hypothetical event happening now, i.e. at the
request date, than to a past hypothetical event, i.e. at the conduct date. But in my judgment the right
construction is not clear. The word "it" in the phrase "if it occurred . . ." is a reference back to the
actual conduct of the individual abroad which, by definition, is a past event. The question then would
be "would that past event (including the date of its occurrence) constitute an offence under the law of
the United Kingdom." The answer to that question would depend upon the United Kingdom law at that
date.

But of course it is not correct to construe these words in isolation and your Lordships had the
advantage of submissions which strongly indicate that the relevant date is the conduct date. The
starting point is that the Act of 1989 regulates at least three types of extradition.

First, extradition to a Commonwealth country, to a colony or to a foreign country which is not a party
to the European Convention on Extradition. In this class of case (which is not the present one) the
procedure under Part 111 of the Act of 1989 requires the extradition request to be accompanied by
evidence sufficient to justify arrest under the Act: section 7(2)(b). The Secretary of State then issues
his authority to proceed which has to specify the offences under U.K. law which "would be constituted
by equivalent conduct in the United Kingdom": section 7(5). Under section 8 the magistrate is given
power to issue a warrant of arrest if he is supplied with such evidence "as would in his opinion justify
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the issue of a warrant for the arrest of a person accused": section 8(3). The committal court then has
to consider, amongst other things, whether "the evidence would be sufficient to warrant his trial if the
extradition crime had taken place within jurisdiction of the court” (emphasis added): section 9(8). In
my judgment these provisions clearly indicate that the conduct must be criminal under the law of the
United Kingdom at the conduct date and not only at the request date. The whole process of arrest and
committal leads to a position where under section 9(8) the magistrate has to be satisfied that, under
the law of the United Kingdom, if the conduct "had occurred” the evidence was sufficient to warrant
his trial. This is a clear reference to the position at the date when the conduct in fact occurred.
Moreover, it is in my judgment compelling that the evidence which the magistrate has to consider has
to be sufficient "to warrant his trial". Here what is under consideration is not an abstract concept
whether a hypothetical case is criminal but of a hard practical matter--would this case in relation to
this defendant be properly committed for trial if the conduct in question had happened in the United
Kingdom? The answer to that question must be "no" unless at that date the conduct was criminal
under the law of the United Kingdom.

The second class of case dealt with by the Act of 1989 is where extradition is sought by a foreign state
which, like Spain, is a party to the European Extradition Convention. The requirements applicable in
such a case are the same as those | have dealt with above in relation to the first class of case save
that the requesting state does not have to present evidence to provide the basis on which the
magistrate can make his order to commit. The requesting state merely supplies the information. But
this provides no ground for distinguishing Convention cases from the first class of case. The double
criminality requirement must be the same in both classes of case.

Finally, the third class of case consists of those cases where there is an Order in Council in force under
the Extradition Act 1870. In such cases, the procedure is not regulated by Part Ill of the Act of 1989
but by Schedule | to the Act of 1989: see section 1(3). Schedule | contains, in effect, the relevant
provisions of the Act of 1870, which subject to substantial amendments had been in force down to the
passing of the Act of 1989. The scheme of the Act of 1870 was to define "extradition crime" as
meaning "a crime which, if committed in England . . . would be one of the crimes described in the first
schedule to this Act": section 26. The first schedule to the Act of 1870 contains a list of crimes and is
headed :

"The following list of crimes is to be construed according to the law existing in England . . . at the date of the
alleged crime, whether by common law or by statute made before or after the passing of this Act.” (emphasis
added)

It is therefore quite clear from the words | have emphasised that under the Act of 1870 the double
criminality rule required the conduct to be criminal under English law at the conduct date not at the
request date. Paragraph 20 of Schedule 1 to the Act of 1989 provides:

*"'extradition crime’, in relation to any foreign state, is to be construed by reference to the Order in Council under
section 2 of the Extradition Act 1870 applying to that state as it had effect immediately before the coming into
force of this Act and to any amendments thereafter made to that Order;"

Therefore in this class of case regulated by Schedule 1 to the Act of 1989 the same position applies as
it formerly did under the Act of 1870, i.e. the conduct has to be a crime under English law at the
conduct date. It would be extraordinary if the same Act required criminality under English law to be
shown at one date for one form of extradition and at another date for another. But the case is stronger
than that. We were taken through a trawl of the travaux préparatoires relating to the Extradition
Convention and the departmental papers leading to the Act of 1989. They were singularly silent as to
the relevant date. But they did disclose that there was no discussion as to changing the date on which
the criminality under English law was to be demonstrated. It seems to me impossible that the
legislature can have intended to change that date from the one which had applied for over a hundred
years under the Act of 1870 (i.e. the conduct date) by a side wind and without investigation.

The charges which allege extradition crimes

The consequences of requiring torture to be a crime under U.K. law at the date the torture was
committed are considered in Lord Hope's speech. As he demonstrates, the charges of torture and
conspiracy to torture relating to conduct before 29 September 1988 (the date on which section 134
came into effect) are not extraditable, i.e. only those parts of the conspiracy to torture alleged in
charge 2 and of torture and conspiracy to torture alleged in charge 4 which relate to the period after
that date and the single act of torture alleged in charge 30 are extradition crimes relating to torture.

Lord Hope also considers, and | agree, that the only charge relating to hostage-taking (charge 3) does
not disclose any offence under the Taking of Hostages Act 1982. The statutory offence consists of
taking and detaining a person (the hostage), so as to compel someone who is not the hostage to do or
abstain from doing some act: section 1. But the only conduct relating to hostages which is charged
alleges that the person detained (the so-called hostage) was to be forced to do something by reason
of threats to injure other non-hostages which is the exact converse of the offence. The hostage
charges therefore are bad and do not constitute extradition crimes.

Finally, Lord Hope's analysis shows that the charge of conspiracy in Spain to murder in Spain (charge
9) and such conspiracies in Spain to commit murder in Spain, and such conspiracies in Spain prior to
29 September 1988 to commit acts of torture in Spain, as can be shown to form part of the allegations
in charge 4 are extradition crimes.

I must therefore consider whether, in relation to these two surviving categories of charge, Senator
Pinochet enjoys sovereign immunity. But first it is necessary to consider the modern law of torture.

Torture

Apart from the law of piracy, the concept of personal liability under international law for international
crimes is of comparatively modern growth. The traditional subjects of international law are states not
human beings. But consequent upon the war crime trials after the 1939-45 World War, the
international community came to recognise that there could be criminal liability under international law
for a class of crimes such as war crimes and crimes against humanity. Although there may be
legitimate doubts as to the legality of the Charter of the Nuremberg Tribunal, in my judgment those
doubts were stilled by the Affirmation of the Principles of International Law recognised by the Charter
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of Nuremberg Tribunal adopted by the United Nations General Assembly on 11 December 1946. That
Affirmation affirmed the principles of international law recognised by the Charter of the Nuremberg
Tribunal and the judgment of the Tribunal and directed the Committee on the codification of
international law to treat as a matter of primary importance plans for the formulation of the principles
recognised in the Charter of the Nuremberg Tribunal. At least from that date onwards the concept of
personal liability for a crime in international law must have been part of international law. In the early
years state torture was one of the elements of a war crime. In consequence torture, and various other
crimes against humanity, were linked to war or at least to hostilities of some kind. But in the course of
time this linkage with war fell away and torture, divorced from war or hostilities, became an
international crime on its own: see Oppenheim's International Law (Jennings and Watts edition) vol. 1,
996; note 6 to Article 18 of the I.L.C. Draft Code of Crimes Against Peace; Prosecutor v. Furundzija
Tribunal for Former Yugoslavia, Case No. 17-95-17/1-T. Ever since 1945, torture on a large scale has
featured as one of the crimes against humanity: see, for example, U.N. General Assembly Resolutions
3059, 3452 and 3453 passed in 1973 and 1975; Statutes of the International Criminal Tribunals for
former Yugoslavia (Article 5) and Rwanda (Article 3).

Moreover, the Republic of Chile accepted before your Lordships that the international law prohibiting
torture has the character of jus cogens or a peremptory norm, i.e. one of those rules of international
law which have a particular status. In Furundzija (supra) at para. 153, the Tribunal said:

“"Because of the importance of the values it protects, [the prohibition of torture] has evolved into a peremptory
norm or Jus cogens, that is, a norm that enjoys a higher rank in the international hierarchy than treaty law and
even ‘ordinary' customary rules. The most conspicuous consequence of this higher rank is that the principle at
issue cannot be derogated from by states through international treaties or local or special customs or even
general customary rules not endowed with the same normative force. . . . Clearly, the Jus cogens nature of the
prohibition against torture articulates the notion that the prohibition has now become one of the most
fundamental standards of the international community. Furthermore, this prohibition is designed to produce a
deterrent effect, in that it signals to all members of the international community and the individuals over whom
they wield authority that the prohibition of torture is an absolute value from which nobody must deviate." (See
also the cases cited in Note 170 to the Furundzija case.)

The jus cogens nature of the international crime of torture justifies states in taking universal
jurisdiction over torture wherever committed. International law provides that offences jus cogens may
be punished by any state because the offenders are "common enemies of all mankind and all nations
have an equal interest in their apprehension and prosecution”: Demjanjuk v. Petrovsky (1985) 603 F.
Supp. 1468; 776 F. 2d. 571.

It was suggested by Miss Montgomery, for Senator Pinochet, that although torture was contrary to
international law it was not strictly an international crime in the highest sense. In the light of the
authorities to which | have referred (and there are many others) | have no doubt that long before the
Torture Convention of 1984 state torture was an international crime in the highest sense.

continue
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JUDGMENT
In the Bow Street Magistrates’ Court

THE KINGDOM OF SPAIN
- V -
AUGUSTO PINOCHET UGARTE

Mr Ronald David Bartle
Metropolitan Magistrate
8th October 1999

Before 1 commence my judgment there are certain preliminary matters
which 1 feel | should mention. | do so because of the enormous public
attention which this case has received both in this country and abroad, and
because of the emotions, indeed passions, to which it has given rise.

Extradition is a branch of law relatively unknown to the general public,
and therefore 1 think it is very important that | should say a few words at the
outset to explain the proceedings and my role as the Presiding Magistrate. |
shall, by way of explanation deal with the following: the proper approach of
the court to the case before it; the nature of the hearing; the function of the
court; and my own duties including the delivery of my judgment.

With regard to the first point | cannot do better than quote the words of
Lord Browne-Wilkinson in the early part of his judgment delivered on 24th
March of this year when this case was before the House of Lords Appellate
Committee. What the learned law lord said was this:

“In 1998 Senator Pinochet came to the United Kingdom for medical
treatment. The judicial authorities in Spain sought to extradite him in order
to stand trial in Spain on a large number of charges. Some of those
charges had links with Spain. But most of the charges had no connection
with Spain. The background to the case”, said the learned law lord, “is
that to those of left-wing political convictions Senator Pinochet is seen as
an arch-devil: to those of right-wing persuasions he is seen as the saviour
of Chile. It may well be thought”, he continued, “that the trial of Senator
Pinochet in Spain for offences all of which related to the State of Chile and
most of which occurred in Chile is not calculated to achieve the best
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justice. But | cannot emphasise too strongly that that is no concern of your
Lordships. Although others perceive our task as being to choose between
the two sides on the grounds of personal preference or political inclination,
that is an entire misconception”.

| respectfully adopt those words so far as this court is concerned, It is
unfortunate that this point has to be made at all, but having regard to the
appearance in the press of one or two foolish articles hinting at the possibility
of bias, and taking into account the great deal of public debate, including
statements of opinion by prominent public figures, | feel it incumbent upon
me to emphasise that my decision in this case will be based upon the law
and the law alone, in accordance with the judicial oath “to do right to all
manner of persons, after the laws and ordinances of the realm, without fear
or favour, affection or ill-will’. If my understanding of the law is at fault a
higher court will put that right.

Next | turn to the nature of these proceedings. The Spanish request is made
under the terms of the European Convention on Extradition, entered into by a
number of states, mostly though not entirely, European, for the purpose of
simplifying and expediting the process of the return of fugitive offenders.
Both Spain and the United Kingdom are signatories to the Convention and
both have embodied its terms, with few reservations, into their own domestic
law. In the case of this country the relevant law is contained in the
Extradition Act 1989 and in The European Convention on Extradition Order
1990. The purpose of the Convention would appear to be to expedite and
streamline the extradition process and so avoid the previous situation under
which fugitives from justice, by taking every conceivable technicality, were
able to delay, in some instances for years, their return to the requesting state.

The purpose of such Conventions is to assist the forces of law and order to
counter the ever increasing sophistication with which international criminals,
be they terrorists, drug traffickers, perpetrators of fraud on an international
scale and such like, exploit advanced technology and communications to
commit their crimes and avoid detection and subsequent apprehension. In
recent years a number of such agreements between states have been
entered into, including one which has been an important factor in this case,
namely the United Nations Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, adopted by the United
Nations General Assembly on 10" December 1984, referred to for
convenience as “The Torture Convention”.

These Conventions represent the growing trend of the international
community to combine together to outlaw crimes which are abhorrent to
civilised society whether they be offences of the kind to which | have referred
or crimes of cruelty and violence which may be committed by individuals, by
terrorist groups seeking to influence or overthrow democratic governments or
by undemocratic governments against their own citizens. This development
may be said to presage the day when, for the purposes of extradition, there
will be one law for one world.



Against that background let me now turn to the function of this court. In this
respect | cannot do better than quote the words of Lord Justice Kennedy in
the case of In Re Anthony: “The whole purpose of the Convention and those
parts of the statute, to which | have referred, is to provide a simplified form of
procedure which does not become bogged down in detailed consideration of
evidence. The person whose extradition is sought needs to know, in general
terms, what he is supposed to have done, and both the Secretary of State
and the Magistrate need to be satisfied that the conduct alleged would
amount to a serious crime in either country”. But as Lord Templeman said in
Evans: “The magistrate is not concerned with proof of the facts, the
possibilities of other relevant facts, or the emergence of any defence; these
are matters for trial’.

It cannot be too strongly emphasised that these proceedings are not
conducted for the purpose of deciding the guilt or innocence of Senator
Pinochet in respect of the allegations made against him, nor would a finding
on my part that the request of Spain should be complied with be any
indication whatever that | have formed a view as to his guilt or innocence.

The purpose of this hearing is to enable me as the presiding magistrate, to
decide whether or not the conditions are in place which would oblige me to
order the committal of Senator Pinochet to await the decision of the
Secretary of State.

This is an accusation case under the Convention. No evidence is called,
except on very restricted issues, and there is no requirement for the
Government of Spain to establish a prima facie case. This is because the
whole purpose of this procedure is to ensure that, so far as possible,
contentious matters should be thrashed out in the courts of the requesting
state. Hence, it would be in the Spanish court, should the case go that far,
that evidence would be called and tested. It is there that Senator Pinochet
would be able to establish any defence.

| refer to my own position as magistrate. My decision is not final. Firstly,
both the government and the defence have the right to appeal my ruling,
depending on which way it goes, to the Divisional Court of the High Court,
and thereafter, with leave, to the House of Lords. Secondly, if Senator
Pinochet is not discharged, the final decision regarding his extradition to
Spain rests with the Secretary of State and not with the courts.

One further matter. The Divisional Court of the High Court, which hears
appeals from this court in extradition cases, has indicated, very
understandably, that when such appeals are heard it is helpful to the judges if
they are provided with a statement of the magistrate’s reasons for his
decision. It is not my proper task to give a long judgment tracing through in
detail all the submissions and dwelling in depth on the authorities. | therefore
now return to what | understand to be the main issues, my ruling on each of
these, and my reasons for so ruling.



The first question for my consideration is whether | can properly entertain
material produced by the requesting state which was not before and had not
been requested by the Secretary of State when he issued his authority to
proceed on the 14" April 1999.

| can find nothing in Articles 12 or 13 of the Convention or Section 7 of the
Extradition Act which states this. | am also satisfied that the case of Cuoghi
is clear authority against it.

Article 12 sets out the necessary form and contents of the Request. Article
13, under the heading “Supplementary Information” states:

“‘If the information communicated by the requesting party is found to
be insufficient to allow the requested party to make a decision in
pursuance of this Convention, the latter party shall request the
necessary supplementary information and may fix a time-limit for the
receipt thereof”.

The power of the Secretary of State under Article 13 to request further
information is for the purpose of enabling him the better to formulate the
correct offences to be contained in the authority to proceed. | draw no
inference from this that further material which was not before him when he
issued his authority is not receivable by the court. The purpose of Article 13
is to assist the Secretary of State perform his task, not to deprive the court of
necessary information to enable it perform its function.

| have been referred by the defence to a letter dated 15% April 1999 from a
Home Office official to solicitors for the defence. | am not at all sure that in
reaching my decision on this point it is appropriate for me to have regard to
the contents of such a letter. But in any event | do not accede to the
interpretation that the defence place upon the passages marked. The most
significant appears to be paragraph 22. That paragraph states that the
Secretary of State has declined the invitation of The Crown Prosecution
Service to consider fresh material dated 10" December 1998, 24th December
1998, 26t March 1998(9) and 5t April 1999 subsequent to the formal request
received in the Home Office on 11" November 1998.

The following words are important however.

“He does not regard the material to be ‘supplementary material’ under
Article 13 of the ECE since, as the requested party in that Article, he
has not considered it necessary to request such material from Spain in
order to make his decision”.

The authority to proceed is, as the Government of Spain submits, the
document which starts the proceedings moving. | can find no basis for the
proposition that material which the Secretary of State has not found it
necessary to request or consider should therefore be unavailable to the
court. Section 7(2)(b) of the Extradition Act which refers to “particulars of the

13

offence of which he is accused ......... which “shall be furnished with any




such request” does not in my view confine the court to those particulars
which were furnished with the original request or which were before the
Secretary of State when he issued his authority to proceed.

The further material, objected to by the defence is in my view supplementary
to and in amplification of the conduct alleged against Senator Pinochet,
namely his involvement in acts of torture and conspiracy to commit such acts.
If such material described totally different offences the position would be
different.

The relevant authority in point is that of Re Cuoghi. The Government and the
defence each place a different construction on this case. | have to say | find
the Government view more persuasive. The crucial words of Lord Justice
Kennedy are these:

“If the magistrate is satisfied that the authority to proceed has been issued
in respect of the person arrested and that the offence to which the
authority to proceed relates is an extradition crime he is required to
commit. Nothing in the statute requires him to reach that state of mind on
the basis of information as it was before the Secretary of State”.

My ruling is therefore that | am entitled to receive and consider the further
information which was not before the Secretary of State at the time he issued
his authority to proceed on 14" April.

The next matter for my consideration is whether the conduct of which
Senator Pinochet stands accused is conduct which if it occurred in this
country and also in Spain would, under the law of each country constitute
extraditable offences. This is called the “double criminality rule” which must
be satisfied before | can properly commit Mr Pinochet to await the Secretary
of State’s further direction.

Section 2(1)(a) of the Extradition Act 1989 defines an extradition crime as
‘conduct in the territory of a foreign state ........ which, if it occurred in the
United Kingdom, would constitute an offence punishable with imprisonment
for a term of 12 months, or any greater punishment, and which, however
described in the law of the foreign state ....... IS so punishable under that
law”.

May | say straight away that | feel sure that the House of Lords at the March
hearing had under review the question of extradition crimes and immunity as
two separate issues. Lord Browne-Wilkinson made that clear when he said
at the commencement of his judgment:

“Our job is to decide two questions of law: are there any extradition
crimes and, if so, is Senator Pinochet immune from trial for committing those
crimes. If, as a matter of law, there are no extradition crimes or he is entitled
to immunity in relation to whichever crimes there are, then there is no legal
right to extradite Senator Pinochet to Spain, or indeed to stand in the way of
his return to Chile. If_on the other hand, there are extradition crimes in




relation to which Senator Pinochet is not entitled to state immunity then it will
be open to the Home Secretary to extradite him.

"The task of this House is only to decide those points of law”.

| have carefully and respectfully read and re-read the judgments of their
Lordships and | am satisfied that the majority of the House regarded the
Torture Convention to be of universal application. Chile, Spain and the
United Kingdom are all signatories to the Convention. The Criminal Justice
Act 1988 Section 134 applies the Convention to the law of this country.
Section 134(3) provides that the offence can be committed by act or
omission, and the torture may be mental or physical. It has been submitted
to me that the Government of Spain have to provide information that the
alleged torture must be widespread and systematic. A majority of the House
held that one act of torture was sufficient to establish the necessary conduct,
Lord Goff dissenting. However, having admitted the further information, |
respectfully adopt the view of their Lordships that the conduct alleged against
Senator Pinochet would be extraditable offences under English law if the
accusations were substantiated. But even without the guidance of the
highest court in the land | would have come to the same conclusion.

What is the position regarding the law of Spain? The defence submit that |
cannot be satisfied that by the law of Spain the conduct as alleged against
Senator Pinochet is an extraditable offence in that country. Am | bound by
the insistence of Spain that the conduct would be punishable in Spain with a
sentence of twelve months’ imprisonment or more or should | examine the
situation more closely?

Here | receive great assistance from the leading House of Lords case of /n
Re Evans. | must ask the indulgence of counsel who | know are all too
familiar with it, but | feel that it has such a powerful bearing on my judgment
that | propose to cite those passages in the landmark judgment of Lord
Templeman which | consider most important.

Mr Nicholls has, | think, conceded that on the authority of Evans he is not
entitled to call evidence of foreign law. He is entitled to make submissions,
and | have to ask myself what is my position as a presiding magistrate having
heard those submissions.

After reviewing the law generally as attaching to accusation cases under the
Convention, Lord Templeman said “If the magistrate in committal
proceedings were not limited to consideration of the conduct of the accused
as alleged in the request for extradition, in the light of the law of the foreign
state as presented with the request, then no one would ever be extradited
until he had been tried and found guilty in the United Kingdom of an offence
against the law of a foreign country committed in the foreign country”. He
then states later: “For the purposes of the court of committal, the conduct or
facts are those set forth in the request for extradition; the relevant law of the
requesting state is that set forth in the request for extradition”.




Then again he states: “The magistrate will then consider whether the
conduct set out in the particulars of conduct furnished by the requested state
constituted an offence under the law set out in the particulars of law supplied
by the requesting state. The magistrate will be aware that the authorities
which issued the foreign warrant for arrest and the government which
requested extradition must have been satisfied that the conduct constituted
an offence’.

| read that passage as saying that having heard submissions the relevant
foreign law to which | must direct my attention is that contained in the
request. Can | go behind the claim in the request that the foreign law has
been infringed by the alleged conduct.

To do so would surely involve me in an investigation of the foreign law of a
kind which the full House in Evans declared impermissible. Foreign experts
would surely have to assist the court. But that would be a reversion to the
old system which has been ruled out in Evans in Convention accusation
cases.

Moreover the High Court of Spain has twice ruled that the conduct
complained of would amount to Extradition offences under the law of Spain.
Could I, a magistrate with no particular knowledge, or quite frankly no
knowledge of Spanish law challenge the rulings of Spanish High Court
judges regarding the law of their own country? | think not.

Two further significant passages in Lord Templeman’s judgment are worthy
of note in this context: “If the presentation of the law of the foreign state set
forth in the request for extradition were inaccurate or incomplete in a relevant
and material respect and the correct law could not be presented by
agreement, then the accused would have his remedy in _habeas corpus

proceedings’.

The learned Law Lord is not there speaking in a derogatory manner of the
committing magistrate, but emphasising the very limited nature of the role he
or she has to play.

One final passage | would cite: “In my opinion where requests for extradition
allege acts of violence, theft, fraud or the like courts should be slow to pay
heed to any representations that such acts do not constitute offences under
foreign law”.

| conclude therefore that | am bound by the Spanish representations as to
their own nation’s law and | accordingly find that the double criminality rule is
satisfied.

The remaining issues | propose to deal with quite briefly.

The matter of immunity has been ruled upon by the House of Lords with one
dissentient voice. That ruling is binding upon this court.



Accordingly | find that the information before me relating to allegations after
8t December 1988 constitute a course of conduct amounting to torture and
conspiracy to torture for which Senator Pinochet enjoys no immunity.

The attack on the charges relate in my view to matters of evidence
appropriately dealt with at the court of trial. Again | pray in aid a passage
from Lord Templeman’s judgment in Evans: “The magistrate is not
concerned with proof of the facts, the possibilities of other relevant facts, or
the emergence of any defence; these are matters for trial”. The issues
raised on the charges essentially go to Senator Pinochet's defence for which
the appropriate court is the court of trial, which this is not.

| take the view that information relating to the allegation of conspiracy prior to
8" December 1988 can be considered by the court, as conspiracy is a
continuing offence. However, this would not be my ruling relating to the
substantive offences.

Whether the disappearances amount to torture; the effect on the families of
those who disappeared can amount to mental torture. Whether or not this
was intended by the regime of Senator Pinochet is in my view a matter of fact
for the trial court.

On the basis of my findings | am therefore satisfied that all
the conditions are in place which oblige me under the terms of
Section 9(8) of the Extradition Act 1989 to commit Senator
Pinochet to await the decision of the Secretary of State
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I promised to get back to you with names of possible clinical assessors.

After very careful deliberation | have selected two individuals whom 1 feel
would be right for this task. Both have enormous professional standing and
credibility. They are:

Professor Sir John Grimley Evans
Professor of Clinical Geratology
Radcliffe Infirmary
Oxford

Sir John is probably the most respected individual in British Geriatric
medicine. He has a wide range of experience and has served on many
national bodies. He is respected internationally.

Dr Michael Denham
Consultant Physician in Geriatric Medicine
Northwick Park Hospital
London

Dr Denham is of similarly high professional standing and is widely experienced
clinically. He is ex-President of the British Geriatric Society and also well
respected nationally and internationally.

I would recommend that whichever were chosen should be free to bring in
other members of their team (doctors or other health professionals) to help
with the assessment. This would be standard practice where multisystem
disorders are involved. An alternative is that we could ask Sir John and Dr
Denham to pair up and undertake the exercise jointly.
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‘Crafted with literary elegance ~ erudite, forensic and fascinating.

Always a consummate politician — possessed of “guile and low cun-
ning”, as hisold ministerial boss Barbara Castle memorably put it - his
book is a tour de force through the fluctuating fortunes of the Labour
party from the mid-1960s to the 2010 election defeat . . . Some mem-
‘oirs by former Labour politicians generated headlines and big
serialization fees - promptly to disappear, quickly remaindered. This
book will stand the test of time. Straw’s account of Labour’s journeys
in and out of power over nearly five decades is a must for serious stu-
dents of government and politics’ : Peter Hain, Observer




LAST MAN STANDING

Among those institutions is the Conservative Party. The first four
black or Asian MPs elected post-war to the House of Commons took
their seats in 1987; they were all Labour — Bernie Grant, Keith Vaz,
Diane Abbott and Paul Boateng, It is to David Cameron’s considerable
credit that the 2010 Parliamentary Conservative Party has eleven black
or Asian MPs among its strength. The party that most wears its civil
rights credentials on its sleeve — the Liberal Democratic Party — is now
the ‘only major party whose MPs are all white. '

Despite this, the British ruling elite is still dominated by white
middle-class men. There’s a long way to go before black and Asian
people themselves consider that their skin colour is no more important
than the colour of a person’s eyes or hair, in the way they are treated,
in the opportunities which come their way. The serious allegations in
2012 about continued racist behaviour by some police officers under-
lines why the battle for equal treatment has to continue. But there has
been a deep-seated cultural change towards race in Britain. The perva-
sive, open racism of the fifties and sixties, the pernicious, sniggering
racism of the seventies, eighties and nineties is gone. For that we have
to thank Doreen and Neville Lawrence, above all others.

Today, every so often, walking down the street or on a bus, someone
will stop me, and say ‘thank you’ Setting up the Lawrence Inquiry had
made a difference to their life. These are humbling moments. I was
lucky to have the chance to take that decision. If it proves to be the only
- thing for which I am remembered, it will be enough.
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ELEVEN

A Dictator Calls

In October 1998, whilst Sir William Macpherson and his colleagues
were busy drafting their report, I took a plane to Marseilles at the invi-
tation of the French minister of justice, Elisabeth Guigou, to give
a keynote speech at a conference in Avignon she was organizing on
the important but scarcely show-stopping subject of mutual legal co-
operation. We'd struck up a good rapport and I thought F'd try o show
further respect by making part of my speech in French:” ™"

My formal education in the language had ended in 1961 with an
O level. My first wife Anthea taught French andi-_.é?i;bke it "perfectly.
Alice was fluent. Their facility had, occasionally, encouraged me to
‘ s'and books. At the
Home Office I had readily accepted an offér of a weekly French lesson.

improve my own with various teach-youfself

This, with homework in between, had raised my French to a passable,
operational level.

I had, however, never made a speech in French. Most of the flight
from Gatwick to Marseilles was spent rehearsing the first two pages of
the speech, in French, while Mara Goldstein, one of my private secre-
taries, who was a natural linguist, listened patiently and corrected my
mistakes. Half an hour before the flight was due to land I decided to
leaf through the newspapers for a little light relief. '

- On page six of the Guardian Mara pointed me to a small item saying
that General Augusto Pinochet, former dictator and president of Chile,
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was in London, and that the Spanish anti-terrorist judge, Baltasar
Garzon, had asked that Scotland Yard locate him and prevent from leav-
ing the country. Somewhere in my head an alarm bell rang.

‘Do you know anything about this?’ I asked Mara.

‘Not a clue; she replied.

‘As soon as we land, please find out whether there’s anything in this,
I told her. ‘If there is, it could be tricky’ _

Mara began to work the phones the minute we got in the car taking
us to the hotel. It was all true. In fact, the Foreign Office had known
that there was a strong possibility of an extradition request for at least
twenty-four hours, and Home Office officials had been consulted by
Spain about the UK’s likely reaction to it, but no one had thought it
nécessary to let me know. '

Annoyed, I demanded ta see the relevant Foreign Office telegrams.
We had no means of secure communication. It was long before the days
of laptops and BlackBerries. The only fax machine in our upmarket
boutique hotel was in the chef’s cubicle next to his steaming kitchen.
Now, yards of FCO telegrams and panicky submissions spewed out on
to the sawdust-covered floor.

The initial arrest of any ‘fugitive) as the subject of an extradition
request is known, is nothing to do with the Home Secretary. It is a
matter for a judge: in this case, the on-duty magistrate sitting at Bow
Street Magistrates’ Court, the London court specializing in extradition
matters.* The warrant was issued the following day, and by the time I
got back that night, Pinochet had been arrested.

" Ever since my two months in Chile in the summer of 1966 I'd taken
a close interest in the country. I remembered in 1973 the fighter planes
strafing President Allende’s headquarters, his suicide, and the coup d’état
which had brought General Pinochet to power for seventeen years.

* Bow Street Courts closed in 2006. These matters are now handled by Westminster
Magistrates’ Court.
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The stories of torture and ‘disappearance’ of hundreds of his oppo-
nents had been so frequent and well documented that it was
inconceivable for them all to have been fabricated. I felt that there
was no point in the United Kingdom leading the campaign for an
International Criminal Court and signing up to high-minded inter-
national conventions making torture and similar crimes the subject of
universal jurisdiction unless we were prepared to act when faced with
concrete allegations against an individual. Now, whether we had the
courage of our conviction was down to me. I knew what I wanted to
do, but I was careful never to share my views with anyone, because
Pinochet’s lawyers would leave no stone unturned to challenge my
integrity, and to have decisions on his case removed from me.

I would also face intense pressure from within government,
and Parliament, to cancel the general’s extradition as soon as it was
put in front of me. Relations with Chile were good. The general him-
self was a frail eighty-three-year-old. .

There would be countervailing pressure from human nghts groups,
the left-wing press and other MPs — including, to my surprise, a vehe-
ment Peter Mandelson — calling for this ‘evil war. gx{ﬁ‘ninal_’ te be ‘made
to face a trial’ ‘

The press-devoted many pages of co' to analysmg me, my

politics, my personality and my options: Everyone had a strong opin-
ion. The Home Office was awash with correspondence. Many claimed
this was a career-defining moment for me. Doing a job like Home

Secretary, you discover things about yourself. Luckily, I seemed able to

take this latest frenzy in my stride.

To ward off the pressures as much as I could I turned myself into
something of a Trappist monk. Thousands of people, including fellow
members of the government, wrote to me; but I refused to discuss the
case with anyone apart from the officials and lawyers directly advising
me. Since I had to make every decision in the case on a ‘quasi-judicial’
basis, I excluded almost everyone — other ministers, my parliamentary
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private secretary, special advisers, the press office, and, crucially, Tony
and Number 10 ~ from any involvement in the process. I batted off
every attempt by colleagues to have a ‘private word’ with me about the
case with the same ‘I’'m sorry I cannot talk to you about it, and every
question when the media were ostensibly interviewing me about some-
thing else with the mantra ‘I will make my decisions in accordance with
the law’. On a visit to Madrid to see my friend Jaime Mayor Oreja, the
Spanish interior minister, I had to spend aboutan hour repeating this
again and again as scores of television crews from across Latin America
tried to get something more out of me.

Pinochet’s lawyers’ first move was to ask me to cancel the provisional
arrest warrant. I refused. They then sought ajudicial review, which was
heard by a divisional court, presided over by the Lord Chief Justice,
Lord Bingham.

The senior official leading an extradition in the Home Office, Clare
Checksfield, was first rate. Juliet Wheldon, the Home Office’s senior

“legal adviser, and a star, quickly recommended that we would need the
very best barrister, and briefed Jonathan Sumption. (In 2011 Jonathan
became the first person in living memory to be appointed direct from
the Bar to the UK’s highest court.)

Lord Bingham’s judgment followed precedent. Whilst the judicial
review against my decision was not upheld, the original issue of the
warrant was quashed, because ‘sovereign immunity’ extended to heads
of state even after they had left office. »

The Crown Prosecution Service, who were representing Spain,
appealed to the Law Lords. The Law Lords’ judgment, which came to
be known as ‘Pinochet 1’ was due in the early afternoon of Wednesday
25 November 1998. I'd already prepared a short statement to make if
the Law Lords confirmed the earlier decision, since the warrant would
then have to be cancelled and Pinochet released from custody. I found
that 1 had an hour with nothing in the diary, so I took myself off to
Politicos Bookshop, close by in Artillery Row. But the quiet browse I'd
been hoping for proved impossible. Politicos had two televisions per-
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manently tuned to the news. Sky News was on one, BBC News on the
other; I was on both. Fellow shoppers were looking at the screens, look-
ing at-me, then trying to engage me in conversation. I made a speedy
purchase, and went to my room in the Commons to watch the feed
from the House of Lords as the judgment was issued.

The Law Lords’ decision was landmark and an important advance
in the cause of human rights. By three to two the Law Lords upheld
Pinochet’s extradition on the basis, as Lord Nicholls put it, that ‘inter-
national law has made plain that certain types of conduct, including
torture and hostage-taking, are not acceptable conduct on the part of
anyone’ They determined that it would be lawful to extradite Pinochet
on thirty-two charges laid by Baltasar Garzén.*

Pinochet’s extradition could go ahead. But the process had many
stages. This was only the first. I now had to decide whether to issue an
‘Authority to Proceed’ — then the key decision on what happened to a
fugitive. If I refused it, Pinochet would be released. If I granted it, then,
subject to what [ knew would be interminable Eﬁéll_égg¢s iy the courts
to review my decision, he would be sent to Spain to stand trial.

Shortly after his initial arrest, officials had asked me whether there
were any grounds on which my bona fides cotild be challenged by the
highly litigious parties on both-sides ,of the case: 1 told them about my
d been elected, seven years

trip to Chile — four years béfore Allen e
before Pinochet’s coup. I might have met Allende at a reception in

* R vs Bow Street Metropolitan Stipendiary Magistrate ex parte Pinochent Ugarte
(Amnesty International and others intervening) (No 1) [1998] 4 All ER 897 at 940.
The majority cited the Nuremberg Judgment and affirmed the view first elaborated
by the Nuremberg Tribunal that: ‘Individuals have duties which transcend the
national obligations of obedience imposed by the individual State. He who violates
the laws of war cannot obtain immunity while acting in pursuance of the author-
ity of the State, if the State in authorizing action moves outside its competence under
international law’: Judgment of the International Military Tribunal (Nuremberg)
41 AJIL'(1947) 172 at 221. See D. Sugarman, ‘The Pinochet Case: International
Criminal Justice in the Gothic Style?’ (2001), Modern Law Review 64, pp. 933—44.
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Santiago de Chile, perhaps even shaken his hand, but I'd had no other
dealings with him whatever.

~ 1 did, however, recall that on my return from Chile I'd written an
article for Tribune. I'd been very proud of that piece. It was the first I'd
ever had published in a national journal. I'd spent hours on it. I man-
aged to find the article in an archive box in our house in Blackburn. To
general relief, the article was a worthy, and rather tedious, exposition
about agrarian reform. under President Eduardo Frei. Not even the
Pinochistas were able to claim that it contained any evidence of prej-
udice against their general. -

With that potential hurdle out of the way, the serious task of decid-
ing whether to agree or to reject Pinochet’s extradition began. Sup-
porting evidence was obtained from Judge Garzén in Spain, lengthy
representations were received from Pinochet’s lawyers, and from France,
Belgium and Switzerland who, not to be outdone, had now weighed in
with their own extradition requests. All of this was assembled in twelve
lever-arch files (which had to be wheeled into the office on a trolley),
with a day set aside for me to read them and then make a decision,
based on certain key tests on which Jonathan Sumption and our lawyers
provided further advice.

I read the lot, and formed the view that there was clearly a case for
Pinochet to answer, and no other impediment I could see in the way
of his being transferred to Spain. I announced my decision to the
Commons on 9 December 1998.!

Meanwhile, Pinochet’s ever-industrious lawyers had made a dis-
covery which they believed might abort the whole process — and
very nearly did.

One of the five Law Lords who had heard Pinochet 1 was Lord
Hoffmann. He'd been brought up in South Africa when apartheid was
at its most oppressive. Like many others from the liberal Jewish com- -
munity there, he had left South Africa in his twenties and settled in
England. He had commendably strong views about unpleasant dicta-
torial regimes; so did his wife, Gillian. Pinochet’s lawyers had unearthed
the fact that Gillian worked as an administrative assistant for Amnesty
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International and that Leonard Hoffman was-himself chair of Am-
nesty’s charity. Amnesty had been granted the right of representation
in the case before the Law Lords but Hoffmann had seen fit to declare
his position neither to the court, nor to Pinochet’s lawyers.

I was dumbfounded that a jurist of such distinction could make such
an error, and deliver himself, and the court, into the hands of the
Pinochistas. Others who knew him better said that he was so confident
that he had all the required judicial qualities, including impartiality, in
greater abundance than any of his colleagues, that the idea that he
might be perceived as having a potential conflict had simply never
occurred to him.

Pinochet’s counsel now had a well-primed torpedo to aim at the
extradition. They fired it. Deeply embarrassed by the infelicity of one
of their colleagues, the Law Lords had (by a decision known as
‘Pinochet 2’) to ‘vacate’ their judgment in Pinochet 1, and start again
with a differently constituted court.? ’

This second group of Law Lords did in the main confirm Pinochet
1. By Pinochet 3, they found that torture was an international crime
over which the parties to the UN Torture Convention ('Spain and the
UK included) had universal jurisdiction; and a former head of state did
not have immunity from prosecution. This was a further landmark in
international human rights’ lzi_w, and its impact et far beyond our
shores.* S e ’

However, for technical reasorig,«

frincipally to do with the dates of
some of Pinochet’s alleged crimes, and when the Torture Convention
came into force (June 1987) their lordships cut the number of poten-
tial charges on which Pinochet could be extradited from the thirty-two
found lawful under Pinochet 1,to three. His supporters argued that the

* In effect the House of Lords vindicated the principle that executive power and
sovereignty are subject to the limits imposed by the rule of law. D. Sugarman, ‘The
Arrest of Augusto Pinochet: Ten Years On’ Open Democracy (29 October 2008),
sets out more generally the domestic and international significance of the ‘Pinochet
precedent’. .
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cutting of the charges from thirty-two to three implied he ‘should be
released. _

The lever-arch files, full of new representations, were put back on my
desk to help me decide whether to issue an amended Authority to
Proceed.

Amongst the representations in my file was a carefully phrased
minute from Robin Cook, giving me his very balanced view of the for-
eign policy implications of any decision [ made. Robin told me much
later that he had had to rewrite the draft himself, because the weight
of opinion inside the Foreign Office was that ‘the sooner Straw lets him
go, the better’.

That was most certainly the prevailing view across the road from the
Foreign Office, in Downing Street. Since I resolutely refused to discuss
the implications-of the case with anyone — including everyone in
Number 10 — I never pinned down why they were so concerned that 1
might transfer this unpleasant dictator to Spain to stand his trial -
something that we had all signed up for. The point they were making
" was clear enough. I could read the newspapers, which ran almost daily
reports about the debt we owed Pinochet and Chile for our victory in
the Falklands. ,

_ My permanent secretary brought a message into one meeting. ‘I’ve
just had a suggestion from Number 10. It’s a third way. They think we
might use the good offices of the Vatican I knew the Vatican had writ-
ten, and in what terms. But as far as [ was concerned this was a matter for
determination in this life, not the next. I blew a raspberry and moved on.*
As well as former US president George H. W. Bush, who issued a public
statement calling for Pinochet’s release, a large group of wealthy and
influential supporters now weighed in. Chief among them were the

* The newspapers later ran well-sourced stories, claiming that the Vatican had writ-
ten to the government requesting Pinochet’s release (Sunday Times, 21 February
1999). The Vatican confirmed it had made representations at the request of the
Chilean government.
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former Conservative Chancellor of the Exchequer, Norman (by then
Lord) Lamont, and Margaret (now Baroness) Thatcher. She wrote to
Tony twice. The first letter argued the case — over three pages — for
releasing General Pinochet. The second, much pithier, in response to
his explanation that this was a decision for his Home Secretary, not for
him, more or less questioned Tony’s manhood. ‘T am dismayed ... Are
you saying that it is proper for the Home Secretary to be guided by the
view of private individuals but not to take into account those of the
prime minister? Such a proposition is manifestly absurd. In the last
resort, you are responsible for all the actions of your government. You
will understand that I cannot leave the matter here’

Tony was by this time twitchy about the whole issue. Every so often
after a meeting in the Cahinet Room, he’d call me into his study and
suggest, in Delphic terms, that it was time to say goodbye to the gen-
eral, and then try to engage me in conversation abqut it: To his
mounting frustration I had to tell him that I was sﬁrr)}'{iﬁut I couldn’t
discuss the matter with him. If any decision of mine was challenged in
court - and in practice, every decision I madé Would be challenged by

someone — and I was asked to.testify wh ;representations 1 had

received from him, I would ha:\?'é ' y }ﬁ{ﬁe wished, he could of course

minute me, as Robin had done, bu that too would be disclosable.

Alice said to me one evening,"Gobd God, Jack. I go to work to get
away from you and the Home Office, but you're outside my window
every day. “Jacky Straw out!” from one side, “Jacky Straw in!” from the
other. There’s no escape.” Every time an important decision loomed, the
pro- and anti-Pinochet campaigns renewed their protests, in two police
corrals. Alice, by then a director general in the Department of Health,
had a large ground-floor room directly adjacent to the demonstrators,
and was thus forced to listen to their competing chants, along with
fruity comments about my paternity and much else.

Meanwhile, the Pinochistas’ efforts to find something that would do
for me as Lord Hoffmann’s error had done for him were going to ever
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more extravagant lengths. Gino Peirano, the very nice man whose
family had given me digs in in the middle-class suburb of Vina del Mar

for three weeks in 1966, had been tracked down. So had an attractive
( young woman whom I'd taken out a couple of times. Photographs of
a group of us sitting on the beach were published in the Sunday Times
and the Mail on Sunday under suggestive headlines.* But to their obvi-
ous annoyance, they could never find the smoking gun, since there
wasn’t one.

Iissued the second Authority to Proceed on 14 April 1999. The issue
then quietened for some months. The courts had made sensible,
bespoke arrangements for Pinochet’s remand. He was formally in cus-
tody, but in extremely comfortable surroundings in a detached house
in Surrey, with an extensive armed guard provided by the Met’s
Diplomatic Protection Group.

Under the then convoluted' extradition procedures, once the
Authority had been issued the matter went back to the Chief
Metropolitan Magistrate.! Accordingly, at the end of September 1999,
almost exactly a year after Pinochet had arrived in the UK, there was
a three-day hearing at Bow Street. On 8 October 1999 the Chief
Metropolitan Magistrate committed Pinochet on all charges, to await
my decision on ‘surrender’ - i.e. transfer to Spain.

Pinochet’s lawyers, having delayed his extradition for nearly twelve
months, had few cards left. Spain’s case had been examined in the most
minute detail by both the highest court in the land, and the senior judge
in charge of extradition cases.

But, ever-inventive, they found a trump: the general’s health.

* 21 March 1999.

t When I announced my decision not to extradite General Pinochet, on 2 March
2000, I also announced that we would be producing a consultation paper on
streamlining extradition procedures. This was. the beginning of the process of
modernizing extradition law.
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On 14 October, just six days after the committal decision, the
Chilean government, through its embassy, issued -a formal request,
accompanied by medical reports, claiming that Pinochet was unfit to
stand trial. This request led me to suspect that parts of the British gov-
ernment might have been offering ‘helpful’ advice to the embassy about
how best to make their case.

Whatever its provenance, though, I could not simply ignore the
detailed assessments of Pinochet’s health from experienced medical
practitioners. Plenty of people in their eighties do suffer from serious
loss of memory and other brain functions. But however distinguished
Pinochet’s doctors, I was not going to accept their opinion as definitive
and, on the advice of my officials, decided that the general should also
be examined by our own panel of experts.

On the recommendation of the government’s Chief Medical Officer,
Professor Liam Donaldson, I appointed four - including a consultant
neuropsychologist — all of whom had had extensive forensic experience,
on behalf of prosecution authorities, in assessing whether defendants
who were pleading incapacity to stand trial had gepuirie symptoms. I
thought they should easily spot whether Pmochet was another Ernest
Saunders.* y

The medical panel was thorough Rather to my surprlse they unan-
i was indeed unfit to stand

imously came to a clear view “thit, Pi
trial. The Chief Medical Officer¢ ,

* Ernest Saunders was convicted in 1990 for offences of share trading fraud. He
was originally sentenced to five years. This was reduced on appeal to two and a half
years because the court found that he was suffering from the incurable Alzheimer’s
disease, and he was released having served only ten months. He later recovered
from his symptoms.

t He wrote to me on 7 January 2000, ‘This authoritative medical report leaves me
no reason to doubt the specialists’ judgement that the Senator is not fit to stand
trial and that his present condition is not orie which would be expected to improve.
The report also makes clear that the Senator’s condition could not be feigned’
(HoC Library, Dep 00/446). '
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My strong instinct was to have all the medical evidence examined in
detail before a judge, who would also have been able to hear represen-
tations from Spain, France, Belgium, Switzerland and the other
interested parties such as Amnesty International, but I was given con-
clusive legal advice that I had to make the decision. The only way the
matter could, at that stage, have gone to court would have been if I had
wilfully refused to come to a view. My failure to do so in the face of
clear advice to the contrary would, almost certainly, have been declared
‘irrational’ by the court. That would have been damaging to my repu-
tation, and would have led to such accusations of bias that I might have

- had to drop my involvement in the case. It would not, in any event, have
achieved what I wanted — for the decision on Pinochet’s health to be
made by a court, rather than by me - since the court, on finding me
irrational, would not have taken over from me the discretion that was
properly mine, but would simply have directed me to do my duty and
decide. - .

There was, as it were, no ‘Get Out of Jail’ card for me.

On 11 January 2000 I announced that the weight of evidence led me
to conclude that the general was unfit to stand trial, adding that, ‘sub-
ject to any representations that I may receive, I am minded to take the
view that no purpose would be served by continuing the present extra-
dition proceedings’ )

Spain and the other parties seeking Pinochet’s extradition all smelt
a rat. Their suspicions, well placed, about the pressures from the defence
and foreign policy establishment of the British government for his
release, were compounded by my unwillingness to hand over the med-
ical reports to them. But it is a default rule that all such reports are
confidential. Much as I thought it would help my handling of the case
if I could make them public, I could see no grounds for doing so. I also
believed that any undertakings by the other parties to respect their con-
fidentiality would not last five minutes. Judge Garzén would keep to
any promises he might make; so might France, Switzerland and
Amnesty; but I was wholly cynical about Belgium’s extradition request.

262




A DICTATOR CALLS

* It reeked of posture and opportunism. There was no more chance of 4
them keeping anything under wraps than there was of the Flemish and
the Walloons ending their centuries of linguistic conflict.

On 26 January 2000, Belgium and six human rights groups sought
a judicial review of my refusal to hand over the medical reports. Three
weeks later, on 15 February, the court ruled that the reports should be
disclosed ‘in confidence’. They were, of course, leaked within hours.

The Home Office medical team had been reviewing their findings in
the light of all the representations they had received, but did not mate-
rially depart from their original finding that he was unfit to plead.

I’d been up hill and down dale on Pinochet’s health. I'd been look-
ing at it for four and a half months. On Thursday 2 March I concluded
that I had no alternative but to discharge the extradition request, on the
grounds that Pinochet was unfit to stand trial and no significant
improvement in his health could be expected.

I prepared a statement to the Commons. I wanted to wait in my
room to see his plane take off from UK soil before I made it, in case
there was a successful last-minute attempt to Vob,t‘a.in- a‘court order to
 block its departure. The plane seemed to sperid an age parked on the
runway and it got to the point at which I had to go and sit on the front
bench, so I would be there when the Speaker

lled me. It was only as
I was getting to my feet that a‘p te séeref: ry:dashed in w1th a note
to say the plane had taken off. ™

There was much criticism of me from the Tory Opposition, who had
taken Pinochet’s side all the way through, and great disappointment on

my side. In response, I told the House: ‘[T]his case is unprecedented.
Throughout the process, I have sought to exercise my responsibilities
in a fair and rational way in accordance with the law. The case has
understandably aroused great debate and feeling. Its impact has been
felt worldwide. It has established, beyond question, the principles
that those who commit human rights abuses in one country cannot
assume that they are safe elsewhere. That will be the lasfing legacy of
this case '
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What I said then has turned out to be true. But when Pinochet
landed in Santiago de Chile he gave me a metaphorical ‘V sign’ by get-
ting out of his wheelchair to wave at the crowds of jubilant supporters
I felt double-crossed. True, the medical issues had nothing directly to
do with his physical mobility, but the message was clear. He'd tricked
the British system, and escaped the trial he had deserved.

The joy at Pinochet’s return was by no means universal in Chile.
Ricardo Lagos, from the centre-left, had recently won a tightly fought
presidential election, and took office just a few days later, on 11 March
2000. He said that the general’s ‘triumphant arrival’ had damaged the
image of Chile across the world. ,

In Chile, a battle then began between those who wanted to see
Pinochet brought to trial, and those who were determined to protect
him (and no doubt themselves) from censure for the appalling brutal-
ity of his regime. Immunities granted by the Chilean Senate were
overturned by the courts; prosecutors brought charges against Pinochet,
only to have the trials suspended on grounds of his medical incapac-
ity. The immunities were reasserted by the executive and Parliament;
again overturned by the courts; new medical evidence of incapacity was
brought in. After more than six years of this game of cat and mouse, it
looked as if the prosecutors could close in. In November 2006 Pinochet
was charged with thirty-six counts of kidnapping and twenty-three of
torture. The prosecutor sought his house arrest. The dictator died a few
weeks later, on 10 December 2006, aged ninety-one; without any court,
in Europe or Latin America, ever having convicted him of any crimi-
nal offence.

Judgements about the state of health of prisoners are notoriously dif-
" ficult. Two cases which arose years later, when I was Justice Secretary,
illustrate this well.

In the summer of 2009, whilst on holiday in Italy, I was faced with
a ‘very urgent’ matter which could not wait for my return. The noto-
rious train robber, Ronnie Biggs, was so ill, I was told, that I should
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immediately release him from prison on compassionate grounds. The
medical evidence was that he would die very soon. Sceptical, I exam-
ined this carefully, and held a conference call with the head of the
Prison Service and other officials. I ordered his release. His health
miraculously improved. At the time of writing, Biggs is still alive.

A week later, the Scottish justice minister, Kenny MacAskill, was
faced with the much higher-profile decision about whether to release
Abdelbaset al-Megrahi, the Lockerbie bomber. I had nothing to do with
the decision itself, but I knew a lot about the background of the case.
MacAskill was so concerned to ensure that he made the right decision
that he even visited al-Megrahi in prison. He was convinced by all the
evidence. Al-Megrahi was terminally ill with cancer, and could have
only a few weeks to live. He ordered his release on compassionate
grounds.

Like Pinochet nine years before, al-Megrahi made a miraculous
recovery on the flight home. He too got off his bed and walked, as he
arrived to a triumphant welcome from Colonel Gaddafi: He died nearly
three years later, in May 2012.

In the Pinochet case, one of the Home Office medical experts was
subsequently reported in the Observer as comp;_egﬁng that his panel’s
assessment of Pinochet’s capacxty :

'stafid*trial was not as conclusive
as I had made out. Sir John Grimléy Evans (professor of clinical geron-
tology at the John Radcliffe Hospital, Oxford) was asked about the
accuracy of my Commons statement that ‘the unequivocal and unan-
imous conclusion of the three medical practitioners and the consultant
was that . . . he is at present unfit to stand trial, and that no change to
that position can be expected’. His answer was reportedly that he would
have to ‘hedge’ his answer: ‘I have no problem with the “unanimous”
but the “unequivocal” depends on how unequivocal it was from a
lawyer’s point of view — that’s his judgement . . . All we did was list the
medical facts. Whether those medical facts constitute unequivocal
grounds for decreeing unfitness for trial is outside our field of compe-
tence and outside our responsibilities’> That was not what was said in
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their report, however. Had there been any serious ambiguity:in their
conclusions [ would have not have discharged the extradition request.*

I greatly regret that I was not able to surrender Pinochet to Judge
Garzon. By the time Pinochet’s sixteen-month incarceration in England
was over, my knowledge of his record was encyclopaedic. It was hor-
rific. Pinochet was one of the worst dictators of the post-war era and
it is an enduring source of enormous frustration that I was not able to
lead him into the dock. '

Some have claimed that, given the ultimate failure of the extradition,
it would have been better if 1 had simply rejected the request the day
it had been received.

My answer to that assertion is an ‘emphatic ‘No’

It is vital that we establish clear norms for dealing with alleged
crimes against humanity.

Everyone knows that the targets of the conventions to which we have
signed up are going to be the leaders, the instigators, of brutal regimes,
not the camp followers. If the leaders are skilful they are always likely
to have very influential friends and allies — and the money — to exert
pressure to avoid sanction. Thus it was with Pinochet. It would have
been morally abject for me just to send him away out of convenience,
as so many had urged me to do.

There is a secorid purpose for these conventions — to create a climate
‘where those tempted down the path of repression will think twice, for
fear of the consequences. The case changed the law. Under the Torture
Convention, immunity for any head of state now ends when they lose
office.

* Despite conducting a second unhelpful interview with E! Pais along the same
lines as the Observer interview, and continuing to insist on the distinction between
medical fact and the legal judgment made on the basis of those facts, Professor
Grimley Evans wrote to officials on 16 January 2000 to say that the Observer arti-
cle had misrepresented him and that my statement to the House about the report’s
findings was ‘entirely correct and appropriate’. (HoC Library, Dep 00/171).
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The Pinochet case was not only a landmark in terms of international
law. It changed the face of Chilean politics for ever. The sixteen months
Pinochet spent in custody in Britain enabled the Chilean people to-
come to terms with his legacy in a way they had not been able to do
up to that point, and, I suggest, would have found far more difficult but
for his detention.®

I have never been back to Chile since my 1966 visit. I was on the way
there as Foreign Secretary when I had to turn back on the death of the
Queen Mother. But I fell in love with the country when I was there, and
feel privileged to have played a significant, if wholly unexpected, part
in helping to make it a more civilized place.
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Lord Justice Simon Brown:

Introduction

Itis sixteen months since Senator Pinochet was arrested. What should happen to him now?

Should he be extradited to Spain to stand trial for the grave crimes of which he is accused? Or
should he be allowed to return home to Chile? Many passionately hold one view, many the other.
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All, however, would surely agree upon one thing. Itis high time the decision was taken: Senator
Pinochet has spent quite long enough in this country. But the decision must, of course, be taken
lawfully, and that is the issue now before us.

This challenge, the latest in a whole succession of legal proceedings, is to the Secretary of
State's proposed decision not to extradite Senator Pinochet to Spain on the ground that he is
unfit to stand trial. More particularly at issue is the Secretary of State's entitlement to take such a
decision (as he is "minded" to do) without first giving Spain and other requesting states sight of
the medical report which is critical to it. Shorn of the applicants' more exorbitant demands - that
they be allowed to examine Senator Pinochet themselves, that they have an opportunity to
question the four specialists who prepared the Secretary of State's report, that the report be
disseminated more widely than to the four requesting states - this is the essence of their
complaint. What they ask is that the report now be disclosed to the requesting states so that at
least they may comment upon its conclusions.

There are two applicants before us, one the Kingdom of Belgium (Belgium), a requesting state,
the other a group of six human rights organisations headed by Amnesty International (Amnesty).
Their joint application for permission to move for judicial review came initially before Maurice Kay
J who dismissed iton 31 January 2000: in the case of both applicants on the merits and in
Amnesty's case on the additional ground that they lack "sufficient interest" i.e. standing. His
judgment, right or wrong, is a model of clarity and thoroughness extending to forty-five pages of
transcript. On the core issue he concluded:

"... that it is simply not arguable that the non-disclosure of the medical report [to the requesting
states] is unlawful, unfair or irrational."

The application was renewed before us. During the course of the hearing we decided that it
certainly merited permission and thereafter we proceeded to deal with itas a substantive motion.

With that brief introduction let me now outline the facts as shortly as may be

The Facts

We shall assume our readers' familiarity with the earlier stages of this case: Senator Pinochet's
arrest in London on 16 October 1998 pursuant to a Spanish warrant and the extensive
subsequent litigation as to whether he enjoys state immunity. Ican pick up the story with the final
House of Lords decision on 24 March 1999 essentially to the effect that the offences alleged in
Spain's request were "extradition crimes" only if committed after September 1988, and that
Senator Pinochet had no immunity in respect of such crimes committed after December 1988.
Following that decision, the Secretary of State on 14 April 1999 issued a fresh Authority to
Proceed which Senator Pinochet thereafter unsuccessfully sought to challenge.

The committal hearing before the Bow Street magistrate took place between 27 and 30
September 1999. On 8 October 1999 Senator Pinochet was committed on all charges to await
the decision of the Secretary of State as to whether he should be extradited to Spain. A habeas
corpus application was made on Senator Pinochet's behalf on 22 October 1999 which presently
stands fixed for hearing on 20 March 2000. Linder the Extradition Act 1989 the Secretary of State
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cannot order extradition whilst that application remains outstanding. He can, however, decide
that he would not order Senator Pinochet's extradition in any event and that is what he is
presently minded to do.

Three other states, Belgium, France and Switzerland, have made requests for Senator Pinochet's
extradition. Pending the outcome of proceedings on the Spanish request, no Authority to Proceed
has been issued in respect of any of these.

Recent events relate to Senator Pinochet's health. He is 84 years old. The first sign that there
might be a serious problem about his health came on 6 October 1999 when, two days before the
judgment in the committal proceedings, the Bow Street magistrate made the unusual decision to
excuse him from attending the judgment in person. That decision was based on evidence about
his state of health given to the court by the general practitioner attending Senator Pinochet. On
14 October 1999, shortly after the magistrate's decision to commit Senator Pinochet, the
Secretary of State received representations from the Chilean Embassy supported by medical
reports which suggested that there had been a recent and significant deterioration in Senator
Pinochet's health. After taking advice on the medical implications of this material from the Chief
Medical Officer (CMO), Professor Liam Donaldson, the Secretary of State took the view that,
whilst itwas not conclusive, itdid suggest that Senator Pinochet might be unfit to stand trial.
Although these representations did not come from Senator Pinochet himself, the Secretary of
State was mindful of his duty to consider the discretion conferred upon him by the Extradition Act
in the light of relevant circumstances. He therefore decided to invite Senator Pinochet to submit
to a medical examination by a team of clinicians appointed by the Secretary of State. The object
was to obtain an independent, comprehensive and authoritative report on the relevant facts
which would equip him to perform his statutory function. Correspondence ensued between the
Home Office and the solicitors representing Senator Pinochet. In a letter dated 5 November 1999
the Home Office invited Senator Pinochet to make himself available for medical examination.
The letter went on to state:

"It should go without saying that every effort would be made by the doctors and their team, and
the Home Office, to keep the report's contents entirely confidential."

On 11 November 1999 Senator Pinochet's solicitors replied, stating:

"Senator Pinochet is prepared to undergo the examination on the understanding that none of its
contents are disclosed to anybody other than the Home Office and ourselves.”

Such a condition was considered to be too narrow by the Home Office officials: itwould have
prevented the disclosure of the report to the Director of Public Prosecutions or the Solicitor
General in the event of a decision being made not to extradite Senator Pinochet. Under Article 7
of the Convention Against Torture the United Kingdom is required, if it does not extradite a
person accused of torture, "to submit the case to its competent authorities for the purpose of
prosecution.” The functions of the Secretary of State in relation to extradition include referring a
case to the Director of Public Prosecutions and the Solicitor General in this event. Such a
reference would include material relevant to any issue of Senator Pinochet's fitness for trial. On
29 November 1999 Senator Pinochet agreed to this provided that:
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"... any medical report would not be considered for any other purpose and would not be disclosed
to any member of the Crown Prosecution Service in any other capacity.”

Thereafter the Secretary of State selected a team of clinicians who were considered to have the
required range of specialisations and who had no inappropriate personal interest in the case.
The selection was pursuant to advice given by the CMO in the light of what was already known
about Senator Pinochet's condition. The team comprised Sir John Grimley Evans FRCP,
Professor of Clinical Geratology at the University of Oxford, a former Vice-President of the Royal
College of Physicians, who serves on the World Health Organisation expert panel on the care of
the elderly and who is considered by the CMO to be "probably the most respected individual in
British geriatric medicine"”; Dr Michael Denham, MD, FRCP, FRSA, Consultant Physician in
Geriatric Medicine at Northwick Park Hospital, London, a former president of the British Geriatrics
Society and the author of numerous papers on the care of the elderly; and Professor Andrew
Lees, MD, FRCP, Professor of Neurology at the National Hospital for Neurology and
Neurosurgery, London, a specialist in movement disorders and dementia and medical adviser to
and co-director of the Parkinson's Disease Society. The CMO advised that all three are
independent practitioners of outstanding national and international reputation in their fields. On
the advice of the three clinicians and with the agreement of the CMO, Maria Wyke MA, PhD,
consultant neuro-psychologist, was added to the team. Professor Lees and Dr Wyke are fluent
Spanish speakers.

The medical examination was conducted in Spanish at the Northwick Park Hospital over a
period of some six hours on 5 January 2000. The Home Office received the report of the
examination the following day. The Secretary of State's evidence describes it as follows:

"It summarises recent medical records concerning Senator Pinochet, and deals in detail with his
recent personal medical history and with the examination which he underwent. The unequivocal
and unanimous conclusion of all four practitioners was that following the recent deterioration in
the state of Senator Pinochet's health which seems to have occurred mainly during September
and October 1999, he is not at present capable of meaningful participation in a trial and that no
change to that position can be expected. Itis right to emphasise that this statement is not simply
the Secretary of State's inference from the material which the report contains. Itis the written
conclusion of the practitioners themselves."

Having received the report, the Secretary of State sought the advice of the CMO. He advised that
he had found the assessment made by the four practitioners to be extremely thorough and their
report to be clear and comprehensive. He concluded that the report was authoritative and that it
left no reason to doubt the specialists’' judgment that Senator Pinochet is not fit to stand trial and
that his present condition is not one which would be expected to improve. The CMO also pointed
out that the report made clear that Senator Pinochet's condition could not be feigned and that this
had been backed up by some of the specialist tests which had been carried out.

On 11 January 2000 the Home Office wrote to the various interested parties (including the
applicants) to inform them of the Secretary of State's view. All the letters referred to the finding of
unfitness to stand trial and that no change was expected. They also contained this passage:

"In the circumstances, you should note that the Secretary of State is minded to conclude that
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there is no purpose to be served by continuing the present proceedings, instituted as a result of
the Spanish request of 16 October 1998 for his extradition. He is therefore minded to take a
decision that he will not extradite Senator Pinochet to Spain. The effect of such a decision would
be that the current basis for his continuing detention would lapse.”

Amnesty and Spain were invited to submit any further representations (further, that is, to those
previously submitted at the Authority to Proceed stage) by 18 January. The other addressees
were informed that that was the date by which other parties were being invited to make
representations.

In the letter to Senator Pinochet's solicitors the Home Office wrote this:

"In the light of the nature of the report, the Secretary of State is of the view that itwould be of
assistance in enabling matters to progess as smoothly as possible if itwere disclosed in full,
under conditions of strict confidence, to Spain, France, Belgium and Switzerland. He is not,
however, asking for agreement to disclose the report any more widely, for example to interested
pressure groups."

Consent was refused.

Amnesty's letter in response raised a number of concerns as to whether other particular experts
should also have been involved and included this paragraph:

"Quite apart from the public interest in securing compliance with international obligations, there is
the vital public interest in maintaining the integrity of the criminal justice system. This integrity is
severely damaged by the public perception that defendants with influence or wealth, like Ernest
Saunders, are able to mock the system by feigning dementia for long enough to escape justice.
This is another factor making it imperative that a decision that Senator Pinochet is unfit to stand
trial is completely safe and is seen to be so."

Besides making other more extensive requests, Amnesty sought disclosure of the report. The
Home Office replied on 18 January and this letter Ishould quote at length as did the judge below:

"In referring to Senator Pinochet's fitness to stand trial, the Secretary of State is referring to his
capacity to participate meaningfully in a trial. The Home Secretary has proceeded on the footing
that the decisive criteria are the quality of his memory, his ability to process verbal information
and to follow the proceedings, his ability to understand the content and implications of questions
put to him, his ability to express himself coherently and comprehensibly, and his ability to instruct
his legal representatives. The Home Secretary was not using the expression in the sense of
'general physical debility’.

There has never been any obscurity about this. Immediately after making his statement in the
House of Commons on 12 January, the Secretary of State was asked a question very similar to
your own by Mr Simon Hughes. He replied in substantially the same terms:

'Among the criteria that 1took into account were whether the Senator would be in a position to
follow the proceedings, to give intelligible instructions to those representing him and to give a
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coherent statement of his case, and of recollection’ [Hansard 12 January 2000 col 2811]

The report of the medical examination of Senator Pinochet on 5 January directly addressed all of
the above matters. This was in accordance with their instructions which stated the criteria as
follows:

'Without in any way intending to limit the comprehensive scope of the commission, the Home
Secretary would be grateful in particular to be advised whether, in your view, there are any
aspects of Senator Pinochet's state of health which, separately or together, would suggest that he
is not at present fit, or is likely to become unfit, to stand trial in Spain. In this context he is
particularly interested in Senator Pinochet's ability to follow a line of questioning, to recall events,
some of which took place as long ago as the 1970s, and to give coherent evidence. Any trial
might be expected to take place within the next 18 months to three years.’

Inow turn to your request for a copy of the report. The report contains detailed personal
information about Senator Pinochet's medical history and the examination which he underwent,
which is confidential to him. The Secretary of State is not at liberty to disclose it, because Senator
Pinochet consented to the medical examination on the express basis that the report was to be
used only for the purpose of enabling the Secretary of State to perform his functions under the
Extradition Act and of enabling the Director of Public Prosecutions and the Solicitor General to
perform their functions in relation to any possible domestic prosecution, and that disclosure
would accordingly be confined to those three office-holders. Subject to any overriding public
interest, the Secretary of State is bound to respect those stipulations. Itappears to him that the
relevant public interest is in the proper performance of the functions of the three office-holders,
and that the disclosure to which Senator Pinochet has already consented is sufficient for that
purpose. The Secretary of State has already made it clear that he would have preferred to
disclose the report, as a matter of courtesy and on suitable terms as to its further dissemination, to
the relevant authorities of the Kingdom of Spain and the three other states which have made
extradition requests. Senator Pinochet was asked to consent to this, but refused.”

The letter then dealt with Amnesty's request to be allowed to have Senator Pinochet further
medically examined but no point now arises in that regard and Ineed say no more about it.

Belgium's response to the letter of 11 January was essentially by way of two letters rogatory
issued pursuant to the European Convention on Mutual Assistance in Criminal Matters. The first,
dated 19 January, requested assistance for the purpose of "appointing a panel of experts,
medical doctors, with the task ... of examining [Senator Pinochet] in depth and on an equal
footing ..." The second, dated 24 January, sought assistance in the form of (i) disclosure of the
medical report, and (ii) the hearing as witnesses of the authors of the report.

Spain’'s response, itis convenient to note at this stage, was communicated by letter from the
Spanish ambassador dated 17 January:

"I have received instructions to convey to you the full Spanish respect for the decision that the

Home Secretary may take, in the understanding that the decision that he has indicated that he is
minded to take is within his exclusive discretionary powers according to applicable British laws.
With regard to that, Iconfirm to you that the Kingdom of Spain has no intention to appeal against
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the decision taken in due time by the Home Secretary.”

The letter indicated the Spanish government's awareness that the decision would be based upon
"all the data available™ and the representations previously made. Italso enclosed a detailed letter
from the Spanish judge complaining inter alia of "the lack of knowledge about the medical report
upon which an opinion is asked for, which renders a bit absurd situation (sic)... [and] makes
impossible any kind of concrete pronouncement, rendering illusory the guarantees that should be
present - as essential elements - in every criminal proceedings, i.e. the principle of equal
opportunities for all parties.”

France and Switzerland, we are told, have made representations, to what effect we know not.

The Application below

As already indicated, the applicants below were seeking substantially more in the way of relief
than they do now. Now they ask only that the Secretary of State should do that which he has
stated that he would like to do: disclose the report under conditions of strict confidentiality to the
four requesting states.

There is another respect too in which the argument below went to issues that fell away before us.
Given the narrower basis of challenge now advanced, Mr Sumption QC for the Secretary of State
accepted that Amnesty as well as Belgium have sufficient interest to give them standing. Nor has
it been necessary to explore the somewhat technical arguments that arose below with regard to
Belgium's letters rogatory.

On the core issue, however, the arguments before us plainly ranged further and wider than in the
court below. By no means all of them, Ishould warn, will find mention in this judgment.

The Context of the Secretary of State's Decision

Before lturn to the arguments, itis necessary to set out the context in which the decision was
taken. The applicants' central contention is that the requesting states, all of whom were given the
opportunity (although only Spain was expressly invited) to make representations in respect of the
Secretary of State's "minded to" decision, are entitled as a matter of fairness to be shown the
report. Fairness, therefore, is at the heart of this challenge and, as Lord Mustill said in R v Home
Secretary ex parte Doody [1994] 1 AC 531 at 560:

"What fairness demands is dependent on the context of the decision, and this is to be taken into
account in all its aspects.... An essential feature of the context is the statute which creates the
discretion, as regards both its language and the shape of the legal and administrative system
within which the decision is taken."

The decision which the Secretary of State is presently considering falls to be taken under s.12 of
the Extradition Act 1989:

"(1) Where a person is committed under s.9 above and is not discharged by order of the High
Court [as stated, Senator Pinochet's application for habeas corpus remains outstanding], the
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Secretary of State may by warrant order him to be returned unless his return is prohibited, or
prohibited for the time being, by this Act or the Secretary of State decides under this section to
make no such order in his case.

(2) Without prejudice to his general discretion as to the making of an order for the return of a
person to a foreign state ...

a. the Secretary of State shall not make an order in the case of any person if itappears to the
Secretary of State in relation to the ... offences in respect of which his return is sought that... (i)
by reason of the passage of time since he is alleged to have committed it... itwould, having

regard to all the circumstances, be unjust or oppressive to return him ...

Were the Secretary of State to take the view that Senator Pinochet's medical condition brought
him within s.12(2)(a)(ii) and that in those circumstances itwould be "unjust or oppressive to
return him", then he would have no discretion in the matter: Senator Pinochet would have to be
discharged. If, however, s.12(2)(a) does not apply - and the case law suggests a narrow
application of these provisions -the Secretary of State would nevertheless have a general
discretion in the matter and would then need to have regard to a whole range of other
considerations - including his policy in extradition cases, various political considerations (one
notes amongst the consultées the Government of Chile, the Foreign and Commonwealth Office
and the Ministry of Defence), and where best the decision on fitness for trial should be taken -the
relevance and weight of which would be entirely for him.

If at any point the Secretary of State were contemplating making an order for Senator Pinochet's
return, it should be noted, Senator Pinochet would have the right to make representations under
s.13(2) of the Act, and if, despite those representations, a warrant for his return were issued, a
right under s.13(6) to apply for leave to seek judicial review of the Secretary of State's decision to
make the order. The respondents point out that there is no equivalent provision in the Act for the
requesting state to be given advance notice of an adverse decision and an opportunity to make
representations about it. They point too to dicta of the highest authority indicating that the
Secretary of State's discretion is unfettered and that it exists mainly for the benefit of the accused,
not the requesting state. As Lord Reid said in Atkinson v Government of the United States of
America [1971]AC 197 at 232:

"The Secretary of State always has power to refuse to surrender a man committed to prison by
the magistrate. Itappears to me that Parliament must have intended the Secretary of State to use
that power whenever in his view itwould be wrong, unjust or oppressive to surrender the man."

This approach, the Secretary of State and Senator Pinochet submit, is consistent too with the
provisions of the European Convention on Extradition under which the rights of requesting states
are limited. Their express rights are solely (i) to make an extradition request (Article 12), (ii) to be
given an opportunity to supply any supplementary information necessary to enable the requested
state to make a decision (Article 13) and (iii) to be given reasons by the requested state for any
complete or partial rejection of their request (Article 18(2)). By Article 22 itis provided that:
"Except where this Convention otherwise provides, the procedure with regard to extradition and
provisional arrest shall be governed solely by the law of the requested Party.”
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Essentially, therefore, submit the respondents, the Secretary of State's discretion exists
principally for the protection of the accused and neither the Statute nor the Convention accord to
the requesting state any right to participate in its exercise. Rather the decision falls to be taken by
the executive authority acting inquisitorially and, as Staughton LJ said in R v Secretary of State
ex parte McGuire [unreported, 25 November 1995]:

"What fairness requires in this situation is a proper balance between the basic requirements of
justice on the one hand and the manifest intent of the statute on the other that there should not be
a lengthy and elaborate trial before the fugitive can be surrendered for trial somewhere else.”

A fortiori, submit the respondents, there should not be a lengthy and elaborate trial before an
accused can be discharged.

The Secretary of State's Argument

That statutory context notwithstanding, the Secretary of State accepts that the interests of the
requesting states (and most particularly Spain) are directly affected by his decision and that he is
under a duty to act fairly towards them. He submits, however, that fairness here does not require
the disclosure of the report to those states. True, he acknowledges, where a public authority is
under an obligation to consult others about a prospective decision or chooses to do so, the
consultation must be effective. As Webster J said in R v Secretary of State for Social Services ex
parte Association of Metropolitan Authorities [1986] 1 WLR 1,4:

"... sufficient information must be supplied by the consulting to the consulted party to enable itto
tender helpful advice.... By helpful advice in this context, I mean sufficiently informed and
considered information or advice about aspects of the form or substance of the proposals,...
being aspects material to the implementation of the proposals as to which the Secretary of State
might not be fully informed or advised and as to which the party consulted might have relevant
information or advice to offer."”

Here, submits Mr Sumption, the requesting states were not being consulted upon Senator
Pinochet's clinical condition but rather upon the implications of that condition for the Secretary of
State's final decision, for example upon whether itwould be more consonant with justice to leave
to Spain the question of fitness for trial. And certainly, he submits, the consultées could have
nothing useful to say about Senator Pinochet's fitness to stand trial: the primary facts about his
condition are a matter of direct clinical observation and cannot be challenged by those who have
not observed him; the rest is a matter of professional opinion based on those facts. Unless,
therefore, the report on its face contains some patent logical or clinical error which vitiates its
conclusions, no effective representations could be made upon it. In the light of the CMO's
assessment of the report as comprehensive and authoritative, the Secretary of State is satisfied
that no such vitiating error exists. In short, submits Mr Sumption, even if the requesting states are
to be regarded as having been consulted generally upon the question of Senator Pinochet's
future, his fitness to stand trial was not an "aspect" of the decision upon which they "might have
relevant information or advice to offer."

Mr Sumption further relies in this part of his argument upon the authority of R v Joint Higher
Committee on Surgical Training ex parte Milner (1995) 7 Admin LR 454 in which Ognall J
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rejected the applicant's complaint about the non-disclosure of his tutors' reports upon his surgical
abilities on the footing that he "has not demonstrated that the evidence on which the [advisory
committee] relied is amenable to any significant challenge or any challenge which would have
made any difference to the outcome.” So too here, submits the Secretary of State. The possibility
of the requesting states being able to affect his thinking on the issue of fitness for trial is remote
and highly speculative. The court is not concerned with theoretical possibilities but with
substantial injustice -see R v The Chief Constable of the Thames Valley Police ex parte Cotton
[1990] IRLR 344.

Not merely is the Secretary of State therefore not bound to disclose the report, but, submits Mr
Sumption, he is not even entitled to do so and this, moreover, considerations of confidentiality
apart. In support of this limb of his argument Mr Sumption relies on R v Chief Constable of North
Wales Police ex parte Thorpe [1999] QB 396, a case where convicted paedophiles
unsuccessfully sought to challenge the right of the police to disclose information about them in
the locality to which they had moved upon release from prison. Lord Bingham CJ in the
Divisional Court (at pp.409 -410) said this:

"When, in the course of performing its public duties, a public body ... comes into possession of
information relating to a member of the public, being information not generally available and
potentially damaging to that member of the public if disclosed, the body ought not to disclose
such information save for the purpose of and to the extent necessary for performance of its public
duty or enabling some other public body to perform its public duty ... The principle ... rests on a
fundamental rule of good public administration which the law must recognise and if necessary
enforce."

In the Court of Appeal Lord Woolf MR put the principle thus:

"... the information having come into the police's possession to enable them to perform their
functions, as a public body they were only entitled to use that information when this was
reasonably required to enable them to properly carry out their functions.”

ltis Mr Sumption’s contention that it is unnecessary for the Secretary of State to disclose the
report to the requesting states for the proper performance of his public duty. This is to reach a
decision under s.12 and, if he refuses extradition, to refer the case to the Solicitor General and
DPP pursuant to Article 7 of the Torture Convention. If, as he is satisfied, consultation with the
requesting states on the contents of the report would serve no useful purpose, then it cannot be
necessary for the performance of his public duty that he should disclose it to them. Only if there
was a realistic possibility of their being able to make effective representations on the issue of
Senator Pinochet's fitness to stand trial would the Secretary of State be entitled to disclose the
report to them. Perhaps then in any event Spain at least would be entitled to see the report
pursuant to their right under Article 13 of the European Convention on Extradition to be given the
opportunity to supply "supplementary information necessary to enable the requested state to
make a decision".

Mr Sumption turns next to an important further feature of this report, namely its confidential
character. That medical information is intrinsically confidential (and attracts the right of privacy
under ECHR) is indisputable. And this report, of course, was subject also to an express
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assurance of confidentiality. Senator Pinochet cannot be deprived of these rights without proper
legal reason and here, submit the respondents, there is none. There is no point in consulting on
the contents of the report since its conclusions cannot usefully be challenged. Disclosure to the
requesting states, therefore, is not necessary for the proper performance of the Secretary of
State's executive function so that there exists no countervailing public interest capable of
overriding Senator Pinochet's rights. Disclosure here, Mr Sumption argues, would not be "in
accordance with the law and ... necessary in a democratic society ... for the prevention of disorder
or crime” (Article 8.2 of ECHR) as those terms are explained in the Strasbourg jurisprudence.

In the result, submits Mr Sumption, although the Secretary of State would prefer as a matter of
courtesy to disclose the report to the four requesting states, he is not in law entitled to do so, a
submission in which he is strongly supported by Mr Nicholls QC for Senator Pinochet.

These are powerful arguments. But there are powerful arguments on the other side too. Before |
turn to these, however, itis convenient first to say something about the Secretary of State’s initial
assurance to Senator Pinochet that the report's contents would be kept "entirely confidential”
(letter of 5 November 1999) and "would not be disclosed” save to the Secretary of State, DPP,
and Solicitor General (letter of 29 November 1999).

The Secretary of State's assurance of confidentiality

Although at first blush that express assurance might be thought of some importance, Mr Sumption
tells us that in fact it plays little if any part in the Secretary of State's decision not to disclose the
report. And that, indeed, is the logic of his argument: given that the contents of the report are in
any event confidential, then no assurance was required; equally, if the public interest in
disclosure is such as to outweigh the confidentiality, disclosure would have to be made whether
or not an assurance had been given. Inshort, Mr Sumption tells us, the assurance was given
because itwas thought that in those circumstances Senator Pinochet would be more likely to
agree to independent medical examination (his health having been put in issue by Chile rather
than himself) but the Secretary of State regarded itin any event as subject to an implied term that
itwould give way to any overriding public interest. Mr Sumption, indeed, further suggests that
disclosure has already been made in two respects beyond that to which Senator Pinochet
consented. In the first place, the report was disclosed to the CMO, an officer of the Department of
Health, not the Home Office. Secondly, the report's conclusions were announced by press notice,
to the effect that Senator Pinochet is and is likely to remain permanently unfit to stand trial, and
moreover the Secretary of State has published his instructions to the clinicians and the criteria by
which they reached their conclusion, namely Senator Pinochet's ability to follow the proceedings,
give intelligible instructions to his lawyers, recall events, and give coherent evidence.

There is this further important consideration. As Mr Stadlen, the senior Home Office official
concerned with extradition, states in his witness statement of 7 February 2000 (provided at our
request during the hearing):

"In almost all cases where the accused's health is raised as a serious issue, Ilwould normally
expect itto be necessary to seek further information from the requesting state. There are two
reasons for this. The first is that the accused's condition is almost invariably amenable, at least to
some extent, to treatment or alleviation. Its significance may therefore depend on the facilities
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available in the requesting state for treating him or otherwise dealing with his condition ... This is
so, whether itis being contended that the accused is unfit to stand trial or simply that itwould be
unduly harsh to extradite him. The Home Office's ordinary practice in such cases is to seek
information on this point from the requesting state, so that it can be put before the Secretary of
State when he makes his decision. For this purpose itis usually necessary to supply the
requesting state with a copy of the medical report so that it may properly consider the facilities for
dealing with the problems described in it. The second reason why the accused's health may
make it necessary to seek further information from the requesting state applies only to cases
where itis being said that he is unfit to stand trial. In this case the Home Office may ask the
requesting state what are its criteria and procedures for determing the accused's fitness to plead.”

Mr Stadlen then describes Senator Pinochet's case as unique in a number of respects including
this:

"... his condition is of such a nature that no significant improvement can be expected. This meant
that there was no question of enquiring of the requesting states what facilities they had for
treatment or alleviation. So far as lam able to discover, there has been no previous case of an
accused who on the best available medical evidence, was permanently unfit to be tried."

itfollows from all this that had the report not, uniquely amongst such reports, concluded that no
significant improvement can be expected in Senator Pinochet's condition, itwould in any event
have been disclosed to the requesting states. Itis hardly surprising that in these circumstances
the Secretary of State's case for non-disclosure is not founded upon the assurance. The
assurance accordingly has now lost the significance which appears earlier to have been
attached to it - not least, for example, in the Home Office's letter to Amnesty of 18 January 2000 -
and itis therefore unnecessary to explore, as at one stage had seemed essential, both the
wisdom and the effect of the Secretary of State having given the assurance in the first place.

On analysis there arises but a single question in this case: does the public interest in making the
limited further disclosure now sought outweigh the remaining confidentiality in the report? That in
turn seems to me to depend upon whether disclosure to the requesting states is required in the
interests of fairness. Iffairness demands disclosure, then to my mind disclosure clearly becomes
the overriding public interest.

The Applicants' Argument

Although both Mr Pleming QC for Belgium and Mr Drabble QC for Amnesty made their own very
full written and oral submissions to the court, Ithink it convenient, now that standing is no longer
in issue because the applicants jointly seek the same relief, to treat their cases for the most part
indistinguishably. Three central themes dominate their arguments. First that, contrary to Mr
Sumption's core submission, the requesting states might well be able to make useful
representations on the content of the report. Second, that an executive decision maker, acting
quasi-judicially as the Secretary of State on 13 January 2000 told Parliament he is, cannot
properly withhold from directly interested parties the very material which is likely to form the
foundation of his decision simply on the basis of his ipse dixit that its conclusions are
incontrovertible. Third, itis submitted that the appearance of fairness is of very particular
importance in the circumstances of this unique case. Let me consider these briefly in turn.
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The applicants contend that, if the report were disclosed to them, the requesting states would be
able to express views (a) upon the value of the particular tests used to establish whether Senator
Pinochet could meaningfully participate in a trial, (b) whether or not his condition (i) could be
feigned, and (ii) is permanent, and (c) whether the analysis of the tests and the conclusions
drawn from them were valid. The mere fact that the clinicians selected for the examination were
of great eminence and that the CMO was later involved does not mean that the conclusions
drawn from the report are necessarily unassailable. Itis salutary to recall Megarry J's celebrated
dictum in John v Rees [1970] Ch. 345,402:

"It may be that there are some who would decry the importance which the courts attach to the
observance of the rules of natural justice. 'When something is obvious,’ they may say, 'why force
everyone to go through the tiresome waste of time involved in framing charges and giving an
opportunity to be heard? The result is obvious from the start.”’ Those who take this view do not, |
think, do themselves justice. As everybody who has anything to do with the law well knows, the
path of the law is strewn with examples of open and shut cases which, somehow, were not;
unanswerable charges which, in the event, were completely answered; of inexplicable conduct
which was fully explained; of fixed and unalterable determinations that, by discussion, suffered a
change. Nor are those with any knowledge of human nature who pause to think for a moment
likely to underestimate the feelings of resentment of those who find that a decision against them
has been made without their being afforded any opportunity to influence the course of events.”

Milner, submit the applicants, was a very different case. At the heart of the judge's conclusion
there was that the undisclosed reports contained essentially expressions of opinion rather than
disputed matters of fact; the applicant "might have vigorously dissented from them, but could not
in any sensible way have corrected them." Here, by contrast, the medical opinions relied upon by
the Secretary of State depend crucially on the undisclosed primary facts and, it is said, the
requesting states (or rather the medical experts advising them) may well have informed comment
to make upon them.

The applicants’ second main argument is that where, as here, the undisclosed report founds the
very basis of the proposed decision, a fairness challenge cannot be resisted simply by asserting
that its effect is overwhelming. That is decision-making by ministerial fiat based on unexamined
material. Itis hidden justice, the very antithesis of a just procedure. Once, as here, an obligation
to act fairly to the requesting states as directly interested parties is recognised, then the material
upon which itis proposed to take the decision should be made available to them unless there are
compelling reasons to the contrary. Here there are not. Given (@) the extent to which the
conclusions of the report have already been made public, and (b) the limited and closely
controlled further disclosure now sought, comparatively little further impairment of privacy would
be involved.

Thirdly, this is on any view a highly exceptional case and yet, paradoxically, it appears to be the
only extradition case in which, according to Mr Stadlen, the Secretary of State has not consulted
with the requesting state on the medical issues raised in respect of the accused. One exceptional
feature of this case is that it involves allegations of international crimes, crimes against not only
the laws of particular states but the laws of all nations. Lord Browne-Wilkinson in R v Bow Street
Magistrate ex parte Pinochet (No. 3) [1999] 2 WLR 827, 841, noting that the international law
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prohibiting torture has the character of jus cogens or a peremptory norm, said this:

"The jus cogens nature of the international crime of torture justifies states in taking universal
jurisdiction over torture wherever committed. International law provides that offences jus cogens
may be punished by any state because the offenders are ‘common enemies of all mankind and
all nations have an equal interest in their apprehension and prosecution’: Demjanjukv Petrovsky
(1985) 603 F.Supp. 1468."

The applicants contend that it cannot be right for the executive of a single state to make so
fundamental a decision in relation to the unfitness for trial of an alleged "enemy of all mankind"
without subjecting the underlying medical report to some form of consideration by requesting
states who "have an equal interest in [Senator Pinochet's] apprehension and prosecution.”

Conclusions

I have not found this an easy case. There are, as I have said, powerful arguments on both sides.
Ultimately, as I have sought to explain, there is but a single question for our determination: does
fairness require disclosure of this report to the requesting states? This is not a question which we
can shirk on the footing that the procedure to be followed by the Secretary of State is
substantially a matter for him. Itis not. As De Smith, Woolf and Jowell, 5th edition, states at pages
406- 407:

"Whether fairness is required and what is involved in order to achieve fairness is for the decision
of the courts as a matter of law. The issue is not one for the discretion of the decision-maker. The
test is not whether no reasonable body would have thought it proper to dispense with a fair
hearing. The Wednesbury reserve has no place in relation to procedural propriety.”

The footnoted case of R v Panel on Takeovers and Mergers ex parte Guinness [1990] QB 146 is
clear authority for that proposition.

Ireadily see the force of much of Mr Sumption's argument. In common with the Secretary of State,
Itoo doubt whether on sight of the report the requesting states would in reality be able to make
representations seriously challenging the cogency of its conclusions. Irecognise too that some
additional loss of confidentiality and privacy would be involved in any further disclosure of the
report and that Senator Pinochet remains an unconvicted accused who himself has rights which
must be protected. Itis also true that under the scheme of extradition contemplated by the
European Convention and the 1989 Act there is no right in the requesting state, let alone anyone
else, to participate fully in decisions taken by the executive of the requested state in the exercise
of its wide discretion. As Mr Stadlen observes:

"In no previous case of which lam aware has the Secretary of State announced a provisional
decision publicly and invited representations from the parties. Representations were invited on
this occasion from those who had participated in the hearings in the House of Lords and made
representations on the two occasions when the Secretary of State was considering the issue of
Authorities to Proceed. This reflected the exceptional public controversy surrounding the
Pinochet case, and a genuine belief that human rights organisations with special expertise of
international human rights law and practice might have something to say in those areas which
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would be of value in the decision-making process.”

The Secretary of State plainly cannot be faulted in the care he took to commission as expert and
authoritative a medical report as possible, nor in the range of those whom he later chose to
consult. He is, indeed, much to be commended in these regards. Mr Sumption makes the further
telling point that never previously has a requesting state (or anyone else) sought to challenge a
decision of the Secretary of State favourable to the accused. Rather such decisions have hitherto
been accepted with good grace. ltis, he submits, of some significance that Spain is not amongst
those challenging the present decision. These are, Irepeat, powerful arguments.

Yet despite them all 1find myself driven to conclude that this report really ought to be disclosed to
the requesting states. The decision which the Secretary of State is "minded to" take is, it need
hardly be emphasised, one of very great moment. Its consequence would be that Senator
Pinochet, accused though he is of the most terrible crimes, would be effectively untriable
anywhere in the world. He would not be extradited to Spain. No more would he be extradited to
any of the other three requesting states. Although theoretically the Solicitor General and DPP
would need to reach an independent decision on whether to prosecute him here under Article 7
of the Torture Convention, the inescapable logic of the Secretary of State's position is that they
too would inevitably find Senator Pinochet unfit for trial. Whilst, of course, the Chilean authorities
would not themselves be bound by the Secretary of State's conclusion, Senator Pinochet would
presumably pray it in aid with compelling effect in any proceedings brought against him there. If
ever there were a case in which the integrity of the international criminal justice system needed to
be demonstrated, a case calling for the highest standards of fairness and transparency, this is it. It
is simply not satisfactory that this all-important medical report should be seen only by four office-
holders within a single state.

Much would be gained by the limited further disclosure now sought; comparatively little lost. The
gains would be first and foremost that the requesting states would have the opportunity to
comment - and just might have something constructive to say - about the report's conclusions.
Second, justice would be seen to be done. Third, minds would be set at rest. If, as the Secretary
of State clearly supposes, those who see the report are almost certain to endorse his conclusion
upon it, that very endorsement might be expected to reassure the wider world. More than mere
courtesy (or "good public relations” as Mr Sumption came to call it) would be achieved: a
uniquely controversial case would have been decided according to the fairest possible
procedures. And what would be lost? Little in the way of delay, even at this late stage. As we
indicated during the hearing, the Secretary of State would need to allow the requesting states no
more than perhaps seven days following sight of the report to make their final comments upon it
itwould then be for him alone (aided by such further advice as he chose to take) to evaluate
these responses and reach his final decision. There is no question of embarking on "a lengthy
and elaborate trial” of the kind rightly held inappropriate in ex parte McGuire. Nor will the order
proposed here represent a charter for disappointed prosecutors or victims in future; it is difficult to
imagine another case combining so many extraordinary features as this one.

As for the additional loss of confidence involved in further disclosure of the report, this seems to
me in the particular context both limited and predictable. Its limited nature is surely obvious. The
report's conclusions have already been publicly announced. What remains to be disclosed are
the factual findings underlying them and these will be seen only by the requesting states and
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under conditions of strict confidence. Why ldescribe this additional loss of confidence as
predictable is because the issue to which the report goes -the accused’s fitness for trial - is
ordinarily one for resolution within the judicial process. Under domestic law the question of
fitness to plead is one for a jury, that of general fitness to stand trial (at any rate once proceedings
have started) one for the judge. And, as lunderstand it, in all the other states party to the
European Convention on Extradition the present issue would fall to be resolved by the courts
rather than the executive. Indeed, were Senator Pinochet to rely on his medical condition in the
course of his pending habeas corpus application under s.11 of the 1989 Act (the terms of which
precisely mirror those of s.12), the report then would clearly have to be disclosed at least to
Spain.

Irecognise, of course, that initially itwas Chile who put Senator Pinochet's medical condition in
issue and that itwas at least partly for this reason that the express assurance of confidentiality
was given. Once, however, Senator Pinochet lent himself to what is essentially an application for
discharge on the ground of unfitness to stand trial - as to my mind he did by submitting to medical
examination - and once one discounts the express assurance of confidentiality - as for the
reasons already given one must -these factors cannot in my judgment outweigh the demands of
fairness and transparency in the decision-making process.

What, then, of the respondents’ reliance on Article 8 of ECHR to protect Senator Pinochet's
privacy? In my judgment itis misplaced. Accepting entirely, as ldo, "that the protection of...
medical data is of fundamental importance to a person's enjoyment of his or her right to respect
for private and family life" (see MS v Sweden (1999) 28 EHRR 313, 338), Inevertheless
conclude that the limited further disclosure proposed here would be both "in accordance with the
law" and "necessary in a democratic society ... for the prevention of discorder or crime". I have
already described the proposed disclosure as predictable and to my mind Senator Pinochet
could properly have foreseen that itwould be required by the common law in the interests of a fair
and just procedure. "The prevention of disorder or crime" extends to the prosecution or
extradition of alleged offenders and again it seems to me that the limited further interference with
Senator Pinochet's rights proposed here is proportionate to the pressing social need for such a
process to apply fairly to all concerned and not merely the accused himself. Even, therefore, were
the Human Rights Act 1998 already in full force, Ilwould not regard the proposed order as
involving any violation of Senator Pinochet's Article 8 rights.

tfollows from all this that on the central issue arising on this challenge Iwould hold that fairness
demands that the report now be disclosed to the four requesting states and that they be given a
brief opportunity to comment upon it. Ireject the Secretary of State's argument that this can be
dispensed with as "pointless,” and Ireject too his and Senator Pinochet's contention that the loss
of confidentiality and privacy involved is disproportionate to the advantages this will bring. In the
result, the Secretary of State is not merely entitled to make disclosure; he is obliged to do so. The
governing interest is the public interest in operating a procedure which would be perceived and
accepted by the great majority to be fair. That is the imperative and in my judgment it outweighs
any contrary private interest. That, therefore, is the order Iwould make.

Ishould perhaps add this. Iregard the challenge advanced by these particular applicants as
neither weaker nor stronger than any challenge which Spain itself might have brought. Not
weaker because, once their standing is accepted, the court must rule on the issue raised -the
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fairness and thus the legality of the procedure impugned - no less than were Spain the applicant.
Not stronger because Ifind no substance in any of the party-specific arguments raised by each
applicant. Ireject Mr Pleming's contention that Belgium must be regarded as "some other public
body" (within Lord Bingham's formulation in ex parte Thorpe) which now needs to see the report
"to perform its public duty”, namely to decide whether or not to pursue its own extradition request.
That seems to me entirely artifical and contrived. But, of course, the submission is an
unnecessary one given that ex parte Thorpe cannot in any event avail the Secretary of State
once the court holds, as Iwould, the further disclosure to be "necessary for [the] performance of
[his] public duty.” Nor do Ifind Mr Drabble's reliance on Article 6 of ECHR any more convincing
than did Maurice Kay J on the initial application. The argument in essence is that a number of
torture victims represented by Justicia propose to bring civil claims in Spain which would be
dependent upon the successful prosecution there of Senator Pinochet, and that this prospect
ought not to be curtailed by the Secretary of State's proposed decision without the process being
attended by greater procedural safeguards than have thus far been afforded. Of course one
sympathises deeply with the victims of torture: their concerns that justice in the extradition
process be done and be seen to be done is readily understandable. Their civil claims, however,
to my mind add nothing to their urgent plea that, if at all possible, Senator Pinochet should stand
trial.

Finally this. Much was made by Mr Pleming in argument of the importance in this case of
international law obligations and the comity of nations, and true it is that our law is replete with
dicta explaining how extradition is founded in concepts of comity and reciprocity. But itis
important to recognise the nature of the rules of comity in public international law. They are, said
Lord Diplock in Buck v The Attorney General [1965] 1 Ch. 745 at 770, "the accepted rules of
mutual conduct as between state and state which each state adopts in relation to other states and
expects other states to adopt in relation to each other". Or, as Donaldson LJ put itin Buttes Gas
and Oil Company v Hammer [1981]QB 223 at 256: "do as you would be done by".

Ido not believe that comity in the present context requires more of the Secretary of State than that
he acts with the conspicuous fairness to the requesting states which disclosure of the report to
them would represent. And this too should be added. Comity, like fairness, is a two-way street.
Both Belgium and Amnesty have clearly stated that they would support the Secretary of State's
decision if only they could be satisfied that Senator Pinochet is indeed shown by the report to be
permanently unfit to stand trial. The requesting states, one must hope and expect, will not lightly
dissent from the Secretary of State's conclusion. They will wish to be scrupulous to ensure that
any critique they make of the report is itself fair. They too must do as they would be done by.

That, however, is but a footnote. For the reasons given earlier, this application succeeds.

Mr Justice Latham:

This application raises novel and difficult issues as to the functions and duties of the Secretary of
State in a case which has already resulted in substantial legal and political controversy. lagree
with Simon Brown LJ that the issue before us can be reduced to the single question: did fairness,
in the context of these extradition proceedings, require the Secretary of State to disclose the
contents of the medical reports to the requesting states? The Secretary of State has consistently
argued that the obligation upon him, when considering whether or not to exercise the
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discretionary power under Section 12 of the Extradition Act 1989 not to order Senator Pinochet's
return to Spain, required him to do no more than fully inform himself of all relevant material, and
come to a rational decision in the light of that material. He accepts a limited duty to consult those
from whom he invited representations as to what consequences should follow from his
conclusion that Senator Pinochet is unfit to stand trial. He also accepts that he would be bound to
take into account any relevant representations made by any person, organisation, or country, and
in particular the requesting states, who, although not expressed to be consultées, nonetheless
clearly had the opportunity to make representations. He asserts that no useful purpose would be
served by consulting in relation to the medical reports, as to which he has already reached a
clear and unequivocal conclusion, supported by the Chief Medical Officer. Further medical
opinions he says would either be of no value, as any doctor seeking to give such an opinion
could not examine Senator Pinochet himself, or be of little value. tfollows that there is no
significant prospect of consultation in relation to the medical reports producing any material of
value in the decision that he has to make. Itfollows, he says, that there is no public interest which
could justify the clear breach of confidence which would be entailed in disclosing the medical
reports.

The Human Rights organisations, and Belgium, have all now narrowed their argument to the
proposition that the requesting states have an interest in the decision which is sufficient to entitle
them to be consulted as a matter of fairness, and that proper consultation necessarily involves
disclosure of the medical reports. They say that the Secretary of State has misdirected himself if
he considers that no useful purpose could be served by such disclosure. Itis said that useful
comment could be made, inter alia, about whether or not the clinical examination and tests were
appropriate and did support the medical opinions expressed, and whether or not the medical
opinions supported the Secretary of State's conclusion. Itis pointed out that the Secretary of
State himself considered that it was appropriate, strictly in breach of the assurance of
confidentiality, to obtain the opinion of the Chief Medical Officer. The consultation offered is so
restricted as to be meaningless. The resultwould be that the Secretary of State could come to a
conclusion which would have the consequences described by Simon Brown LJ on the ipse dixit
of the Secretary of State without any opportunity for anyone, including the Court, to comment on
the extent to which the conclusion the Secretary of State has reached as to Senator Pinochet's
condition is indeed justified by the medical reports.

Those are the battle lines drawn by the protagonists on what Iconceive to be the central issue. |
agree with Simon Brown LJ that the discrete point taken by the Human Rights organisations
based upon Article 6 of the European Convention of Human Rights has no merit. Whilst the
interests of victims are capable of being a consideration relevant to the exercise of the Secretary
of State's discretion, a refusal to order Senator Pinochet's return in no way interferes with the
rights of those victims in the United Kingdom nor does it preclude them from bringing civil
proceedings wherever they wish to do so. Equally, for the reasons that he has given, it seems to
me that the arguments which have been addressed to us arising out of the assurances given to
Senator Pinochet are of subsidiary relevance. The assurance was inevitably subject to any
overriding considerations of public interest. Clearly Article 8 is relevant in this context; but, as
Simon Brown LJ has explained, does not at the end of the day add anything in this context to
domestic law.

Having formulated the essential question in the way | have, Ido not intend to dissent in any way
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from the proposition of the Secretary of State that the exercise that he is engaged in is the
exercise of a discretionary power, in which his fundamental obligation is to take reasonable steps
to inform himself of all relevant material and come to a rational conclusion on that material.
Fairness will necessarily be part of the process wherever the exercise of the discretion is capable
of affecting the interests of a person or body to the detriment of that person or body. But that
general statement of principle is in one sense no help. The Secretary of State has, by implication
even if not expressly, accepted a duty to act fairly in the sense that he considers that it is
appropriate for him to obtain representations in relation to the course of action that he should
adopt in the light of his conclusions. The concept of fairness underpins the duty to consult. Itis
the rationale of any express duty to consult, and the justification for any implied duty, whether
expressed as arising from a legitimate expectation, or otherwise. The difficulty is in deciding how
the concept of fairness can be met in any given case.

In R v Home Secretary ex p Doody [1994] 1AC 531 at page 560 Lord Mustill set out a number of
factors which have to be borne in mind. In particular he said:

"(3) The principles of fairness are not to be applied by rote identically in every situation. What
fairness demands is dependent on the context of the decision, and this is to be taken into account
in all its aspects.

(4 An essential feature of the context is the statute which creates the discretion, as regards both
its language and the shape of the legal and administrative system within in which the decision is
taken.

(5) Fairness will very often require that a person who may be adversely affected by the decision
will have an opportunity to make representations on his own behalf either before the decision is
taken with a view to producing a favourable result; or after it is taken, with a view to procuring its
modification; or both.

(6) Since the person affected usually cannot make worthwhile representations without knowing
what factors may weigh against his interests of fairness will very often require that he is informed
of the gist of the case which he has to answer.....

.... the respondents acknowledge that it is not enough for them to persuade the Court that some
procedure other than the one adopted by the decision maker would be far better or more fair.
Rather they must show that the procedure is actually unfair. The Court must constantly bear in
mind that it is to the decision maker, not the Court, that parliament has entrusted not only the
making of the decision but also the choice as to how the decision is made."

In the present case, the context includes not only domestic legislation, but international treaties,
as explained by Simon Brown LJ. There is much to be said for the view which underpins the
argument of the Secretary of State, that the requesting state has only a limited role once the
requested state has accepted that extradition procedures are appropriate in relation to the
accused in question. Clearly, at the time that it is making the request, it has the task of setting out
sufficient material to persuade the Secretary of State to give his authority to proceed. But
thereafter, apart from the opportunity to respond to a request for further information, neither the
European Convention on Extradition Order 1990 nor the Extradition Act 1989 envisage a
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separate role for the requesting state beyond that required for the judicial process of determining
whether the requirements of the Act have been satisfied so as to justify the return of the accused.

In support of their argument that the requesting state does have a role in any discretionary
decisions which may fall to be made, the Human Rights organisations and Belgium rely on the
international obligation of comity which, itis said, requires a requested state to consult a
requesting state if a discretionary decision to refuse to order return is contemplated. | have
considerable difficulty with this argument. If a settled practice could be identified by which nations
did consult in such circumstances, then that might have provided some basis for the argument
that comity, as a distinct principle, had some application to this type of situation. Inthe absence of
any evidence of such practice, Icannot see how the concept of comity advances the case any
more than the general principle of fairness does. Either a requesting state has, in the context of
the treaties and legislation a sufficient interest in a particular decision to justify the conclusion
that a failure to consult will amount to unfairness, or itdoes not.

For my part, I have little difficulty in accepting the proposition that the requesting state does have
a sufficient interest in a decision as to whether or not, in the exercise of discretion, the Secretary
of State should decline to order return to justify imposing upon him the obligation to act fairly
towards the requesting state. In truth, 1do not believe that the Secretary of State would seek to
argue the contrary. The real question is whether or not in choosing to invite representations on
the limited basis that he did, he in fact acted fairly. The Secretary of State submits that he did; he
did not consider that any purpose would be served by offering consultation in relation to the
medical reports, as the results of that consultation could not realistically be expected to have
provided any useful material for the purposes of the exercise of his statutory functions. The cases
of R v Joint Higher Committee on Surgical Training ex parte Milner [1994] 7 Admin CR 56 and R
v The Chief Constable of the Thames Valley Police ex parte Cotton [1990] IRLR 344 are
authority for the proposition, itis said, that where no purpose could be served by giving an
opportunity to comment on or make representations about matters to be taken into account by the
Secretary of State, no unfairness results if such representations were bound to be of no effect.
Assuming for the moment that those cases are authority for that proposition, this argument, in my
judgment, brings into useful focus the fact that the approach of both the Secretary of State, and
the Human Rights organisations and Belgium essentially point in the same direction. As Isee it
the Secretary of State accepts that were consultation appropriate, it must be the sort of
consultation described by Webster J in R v Secretary of State for Social Services ex parte
Association of Metropolitan Authorities [1986] 1IW LR 1. And, as lunderstand it, he accepts that if
representations resulting from such consultation are capable of producing material which might
have a significant effect on the exercise of his statutory function, then, in relation to a person who
in fairness he should consult, he is under an obligation to do so effectively. Itfollows that if, on the
one hand, fairness to the interests of the requesting states points to the need for consultation,
and, on the other, consultation in relation to the content of the medical report could produce
material capable of affecting the Secretary of State's decision, then disclosure of the reports
would be necessary in order to meet the obligation of fairness.

In my judgment the argument that no useful representations could be made about the content of
the medical reports is untenable. The Secretary of State himself considered that the views of the
Chief Medical Officer were at the very least relevant. Other informed representations may

produce useful information, opinion or argument to help the Secretary of State to decide whether
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the medical examinations were sufficient and appropriate, and whether the conclusions are
justified, and are a secure basis upon which to determine that Senator Pinochet is unfit to stand
trial. Confirmation of his present view could be as helpful as criticism. To deny the requesting
states the opportunity to make such representations is in my judgment unfair in the sense that
effective consultation has been denied to them.

There is therefore a sufficiently clear public interest in their disclosure, but only to requesting
states, to justify overriding Senator Pinochet's right to confidentiality. That confidence has, in any
event, been compromised by disclosure to the Chief Medical Officer, and by the very nature of the
Secretary of State's public statement as to his present intentions. Limited disclosure to one or
more of the requesting states on appropriate terms would not, in my judgment, breach the
domestic law of confidence, nor Article 8 of the European Convention on Human Rights which
recognises the public interest, in particular in relation to the prevention of crime, which is a wide
enough interest to encompass decisions such as this taken in the course of criminal proceedings.

Mr Justice Dyson:

These applications are but the latest in a long series of legal proceedings that have been
generated by the detention of Senator Pinochet in this country, and the subsequent attempts to
have him extradited. Two features of this case are particularly relevant to the applications. First,
and overwhelmingly, the charges are of the utmost gravity. They have attracted strong and
emotional responses worldwide. We were told that the Secretary of State has received 47,000
representations as to how he should exercise his powers under section 12 of the Extradition Act
1989. The alleged crimes offend against the laws of all nations. Torture is a "peremptory norm" of
international law, which may be punished by any state, because "the offenders are "common
enemies" of mankind, and all nations have an equal interest in their apprehension and
prosecution": per Lord Browne-Wilkinson in R v Secretary of State for Home Affairs ex parte
Pinochet Ugarte (No 3) [1999] 2 WLR 827, 841B. No doubt, that is why the Secretary of State
took the course, never previously taken, of inviting a number of human rights organisations to
make representations to him. As Mr Stadlen puts it, this reflected the exceptional public
controversy surrounding the Pinochet case. There has been no previous case in which a
requesting state (or anyone else) has sought to challenge a decision by the Secretary of State
that is favourable to the accused. That is as good an indicator as any of the uniqueness of this
case.

Secondly, the Secretary of State has been advised that Senator Pinochet is at present unfit for
trial, and that no improvement in his condition can be expected. Ifthe Secretary of State had been
of the opinion that Senator Pinochet's condition was treatable, he would almost certainly have
disclosed the medical report to the Spanish authorities. This is because he would have wanted to
know whether the facilities for treating Senator Pinochet's condition were available in Spain
before deciding whether to extradite him.

The short question raised by these applications is whether the Secretary of State has acted
unlawfully in refusing to disclose the medical report without the consent of Senator Pinochet. The
applicants contend that fairness requires disclosure; the Secretary of State and Senator Pinochet
say that itdoes not. That is the stark issue that falls to be determined.
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In my view, the starting point is that the Secretary of State did decide to invite representations
before making his decision. That may have been an unusual course to adopt, but that is what he
did. Spain and the human rights organisations were expressly invited to make representations.
By writing in the terms that he did to the other requesting states, it seems to me that he impliedly
invited representations from them too. Itis submitted on behalf of the Secretary of State that the
invitation did not extend to making comment on the medical opinion that had been reached. ltis
said that all that was being offered was the opportunity to provide information that the Secretary
of State might take into account in exercising his discretion under section 12 of the 1989 Act. Mr
Stadlen says that he did not "envisage" that representations would include criticisms of the
medical examination. But it seems to me that the Secretary of State was asking for
representations quite generally.There was nothing in the letters of 11 January to indicate that the
representations could not include expressions of opinion, or that they could not express an
opinion on the medical issue. Infact, the principal purpose of the letters was not to elicit factual
information, but to seek the views of those consulted, so that they could be taken into account by
the Secretary of State when he made his decision whether or not to extradite.

Since the human rights organisations no longer seek disclosure of the medical report to
themselves, and are content with disclosure to the requesting states, Ishall give no further
separate consideration to their position. Itis said that there is nothing in the terms of the
European Convention on Extradition or the 1989 Act itself to indicate that the requesting state is
intended to have any role in the decision making process. That is unquestionably correct. But the
requesting state is not an intermeddling busybody: it has a vital interest in the outcome of the
extradition proceedings which it has initiated. Itis not necessary in this case to consider in what
circumstances (apart from seeking information to enable him to perform his section 12 function
properly) itis necessary for the Secretary of State to consult a requesting state. The fact is that
they were consulted.

Mr Sumption QC seeks to justify the refusal by the Secretary of State to disclose the medical
report by submitting that the main primary facts about Senator Pinochet's condition are a matter of
direct clinical observation, and cannot be challenged by those who have not observed him. The
rest is a matter of professional opinion based on those facts. The number and eminence of the
clinicians, and the fact that their report has been reviewed by the Chief Medical Officer must
make the possibility that the report contains some patent vitiating error "speculative and remote".
The Secretary of State has made no secret of the fact that he would have preferred to disclose
the report, but he has felt constrained to withold disclosure out of respect for the confidentiality of
its contents. In his view, the interest in preserving that confidentiality outweighs any public
interest in disclosure, principally because he considers that it is extremely unlikely that those
whose representations he has sought would be able to make any meaningful criticisms of the
report. ltfollows that, if the Secretary of State had considered that there was any reasonable
prospect that those who have been consulted could make any material comments about the
report, he would have disclosed it

ltis common ground that the Secretary of State was required as a matter of law to carry out the
consultation exercise fairly. As Lord Mustill said in R v Secretary of State for the Home
Department, ex parte Doody [1994] 1AC 1531,560E:

"(3@) The principles of fairness are not to be applied by rote identically in
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every situation. What fairness demands is dependent on the context of the decision, and this is to
be taken into account in all its aspects. (4) An essential feature of the context is the statute which
creates the discretion...(5) Fairness

will very often require that a person who is adversely affected by the decision

will have an opportunity to make representations on his own behalf either before the decision is
taken with a view to producing a favourable result; or after it is taken with a view to procuring its
modification.”

The issue is not whether there was a duty to act fairly, but as to the content of that duty: did it
require the disclosure of the report? Itwill therefore be seen that the issue is very narrow.

Nor is it in dispute that what fairness requires is a question of law for the court to determine. The
issue is not one for the discretion of the Secretary of State: see R v Panel on Takeovers and
Mergers, ex parte Guiness Pic [1990] 1QB 146. ltwas made clear by the Court of Appeal in that
case that, in judging fairness, the court should accept the decision maker's view of the facts,
unless (per Lord Donaldson at page 178H) that view is unreasonable in the Wednesbury sense.
Moreover, it seems (at any rate where the decision is that of a judicial or quasi-judicial body), the
court will give great weight to the decision maker's view of what is fair, especially where (as in
that case) the decision was that of a distinguished and experienced tribunal (per Lloyd LJ at page
184D). But as Lloyd LJ said, however, "in the last resort the court is the arbiter of what is fair"
(184E).

In the present case, the decision not to disclose the report did not depend on a controversial view
of the facts. Itis obvious that, even with sight of the report, the requesting states would be unlikely
to be able to make meaningful and telling criticisms of its contents. The points made by the
Secretary of State are powerful. The clinicians are renowned. Their report has been considered
by the Chief Medical Officer. The requesting states will not be able to conduct their own
examinations. None of this is in doubt. The issue is whether, on those facts, it is nevertheless
unfair to withold the report. The resolution of that issue does not depend on a rejection of the
Secretary of State's view of the facts.

Nor do Iconsider that any particular weight should be given to the Secretary of State's view of
what fairness requires in the particular circumstances of this case. This is not analogous to a
case (such as Guinness), where the fairness of the tribunal’'s procedures for holding an inquiry is
in issue. As Lloyd LJ pointed out (185E), the tribunal had great experience of City affairs, and
was well equipped to decide what was fair by City standards. The present case is concerned
with an exercise of executive discretion in circumstances quite unlike any which have previously
occurred. The Secretary of State had no relevant previous experience on which to draw. He was
in a very difficult position, and no better able than the court to decide whether fairness demanded
that he disclose the report.

In my view, therefore, it is for this court, untrammelled by the views of the Secretary of State, to
decide whether in the interests of fairness he should have disclosed the report. Mr Sumption (as
did Maurice Kay J) places considerable reliance on the decision in R v Joint Higher Committee
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on Surgical Training ex parte Milner [1994] 7 Admin LR 56 for the proposition that effective and
fair consultation does not require the disclosure of information of a kind that is not "amenable to
any significant challenge or any challenge that would have made any difference to the outcome"”
(page 469D). That was a case which concerned the witholding of confidential references by the
applicant's tutors as to his suitability to become an accredited specialist surgeon. The references
were placed before Ognall J. He held that they were essentially expressions of opinion by the
applicant's trainers as to his "overall aptitude"” for plastic surgery. The judge said that the
decisions did not depend on any disputed questions of fact or questions of fact which might have
been amenable to serious dispute.

Another authority cited to us was R v The Chief Constable of the Thames Valley Police, ex parte
Cotton [1990] IRLR 344. Inthat case, the applicant's employment was terminated for obesity. In
deciding to terminate the applicant's employment, the Chief Constable took into account a report
by the chief medical adviser. The applicant challenged the decision on the grounds of a breach
of natural justice, since the report had not been disclosed to him. ltwas held by the Court of
Appeal that the failure to disclose the report was not unfair. The applicant knew from the outset
that his weight was regarded by his employers as a crucial issue. He made all the
representations on that topic that he could have made, and the disclosure of the report would
have made no difference to what he would or could have said.

In my view, the present case can be distinguished from both of these authorities. A conclusion by
doctors that a person is unable to follow legal proceedings and to give a coherent statement of
his case comprises both fact and opinion. The doctors must decide what tests and what form of
examination to conduct. This involves an exercise of judgment (opinion) as to what is appropriate
in the circumstances. They must make their observations. This involves making findings of fact,
but ones where there may well be a significant component of judgment. Finally, on those findings
they must reach their conclusions as to the nature and extent of the medical problem, and its
likely duration. This is essentially a question of opinion.

The medical examination of Senator Pinochet took place over a period of 6 hours. ltis clear that
the assessment of his medical condition was a complex matter. itwas described by the Chief
Medical Officer as "extremely thorough", and their report was said by him to be "comprehensive".
Such a report is not analogous to the report by the applicant's tutors in Milner that he did not have
the aptitude of a plastic surgeon. Ognall J treated that conclusion as an expression of pure
opinion, and not one based on disputed fact which was not amenable to challenge. In the present
case, itis impossible to know whether the conclusions expressed in the medical report are based
on undisputed fact. More importantly, itis impossible to know whether the opinion component of
the exercise can reasonably be challenged without sight of the report. Without knowing what
tests were carried out, and what observations were made, how can one say whether the overall
conclusion is amenable to challenge?

Ex parte Cotton was quite different because there the court was satisfied that, even if the report
had been disclosed to the applicant, itwould have made no difference. At paragraph 60,
Bingham LJ gave a number of reasons why what Sir William Wade called "the dubious doctrine
that a hearing would make no difference"” would apply only rarely. These included the fact that,
as was memorably put by Megarry J in John v Rees [1970] Ch 345, 402, experience shows that
that which is confidently expected is by no means always that which happens.

18 Dec 2016 17:11:45 25/29



Version generada por el usuario New York University Law School

In the present case, itis impossible to say that the production of the report would make no
difference to the representations that the requesting states could and would make. That is
conceded by Mr Sumption. His point is that the possibility that disclosure of the report would
make a difference is so remote that it can safely be ignored. But by denying them sight of the
report, the Secretary of State has denied the requesting states the opportunity of expressing a
view, for example, as to (a) the adequacy of the tests conducted and observations made by the
doctors, and (b) the validity of the analysis of the results of those tests. In my view, itis a fair point
to make that the Secretary of State saw fit (in breach of his undertaking to Senator Pinochet) to
reveal the report to the Chief Medical Officer. Itis said on behalf of the Secretary of State that
there is no realistic possibility that the requesting states will be able to challenge, or raise any
material doubts about, the report without conducting a medical examination of Senator Pinochet.
If that is so, itdoes prompt the question: why was the Chief Medical Officer asked for his opinion?
Either a consideration of the report without a medical examination is a meaningful exercise or itis
not. Presumably, itwas thought to be worthwhile to ask the Chief Medical Officer to review the
report. Itis difficult to see why it has now become a pointless exercise.

When deciding what fairness demands, itis necessary to have regard to the whole context in
which the decision under section 12 is to be taken. In my view, fairness requires disclosure in this
case for the following reasons. First, the enormity of the alleged crimes. Were it not for that
feature, it is clear that the Secretary of State would not have consulted the requesting states or
the human rights organisations. Secondly, if the Secretary of State does not extradite Senator
Pinochet to one of the requesting states, he will be returned to Chile, and itis likely that he will
never be tried for these alleged crimes anywhere. Inview of the gravity of the charges, thatis a
startling result of the exercise of ministerial discretion. Itsimply serves to underline the
monumental importance of the decision that the Secretary of State is poised to make. No doubt
that is why he would prefer to disclose the report. Thirdly, the scope of the disclosure now sought
is very limited indeed. ltis that there should be disclosure to the four requesting states alone, but
only on terms that they agree to receive them on terms of confidentiality. The details of these
terms would have to be worked out, since the requesting states would clearly need to be at liberty
to disclose the report to independent doctors of the relevant disciplines. Fourthly, when one
assesses the impact of the proposed limited disclosure, it should also be borne in mind that there
has already been the widest possible dissemination of the basic conclusions of the medical
report. The whole world already knows that the gist of the report is that Senator Pinochet is unfit
to stand trial, because he would not be able to follow the proceedings, give intelligible
instructions to those representing him at trial, or give a coherent statement of his case. All of that
emerges clearly enough from the answers given by the Secretary of State to questions in
Parliament on 12 January 2000. The additional disclosure to a very limited class of persons
needs, therefore, to be put into its true perspective. Finally, in my view, it is simply not possible to
assess how likely itis that, following disclosure of the report, the requesting states would be able
to make representations on the medical issue that they would not otherwise be able to make,
representations which might influence the decision that the Secretary of State has to make.

In my judgment, the cumulative effect of these considerations is that fairness requires disclosure
of the report to the limited extent that | have indicated. In reaching this conclusion, Ihave not
overlooked the fact that, as a matter of common law, there was a public interest in maintaining the
duty of confidence owed to Senator Pinochet in respect of the contents of the report. But there
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was a competing public interest in disclosure to the extent that this was necessary to enable the
Secretary of State to carry out the consultation exercise fairly, and thereby to discharge his
functions under section 12 of the 1989 Act properly. Itis for the court to decide how this balance
should be struck. I have no doubt that, for the reasons already given, the balance comes down in
favour of the limited disclosure that is requested by the applicants in this case.

Mr Sumption and Mr Clive Nicholls QC both submitted that disclosure would infringe Senator
Pinochet's right to respect for his private life under Article 8(1) of the European Convention on
Human Rights. But it seems to me that the limited disclosure proposed would, in the exceptional
circumstances of this case, satisfy the requirements of Article 8(2), ie interference "in accordance
with the law and necessary in a democratic society... for the prevention of crime and disorder".
The balancing exercise to which I have referred has to be conducted as a matter of the English
common law, and that is sufficient to satisfy the requirement of "in accordance with the law". |
accept the submission of Mr Pleming QC that the proposed limited publication to the prosecuting
authorities of the requesting states is not different in kind from the publication that will be made to
the Solicitor General and the DPP, if the Secretary of State decides to make no order under
section 12. The "prevention of crime" includes the prosecution of crime. Mr Sumption concedes
this, but submits that it applies to disclosure to prosecuting authorities in requesting states only
after extradition has taken place. Ido not see why such a narrow approach should be adopted. It
seems to me that it is sufficient that proceedings should have begun in the requesting state, and
that a request for extradition should have been made. In my view, the limited proposed disclosure
is a proportionate interference with Senator Pinochet's Article 8(1) rights.

For all these reasons, Iwould allow these applications for disclosure of the report to the
requesting states. The precise terms will have to be the subject of agreement or further argument.

MR SUMPTION: My Lords, the Secretary of State requires copies of the medical report and
certain other associated material to the four requesting states in the course of this afternoon. lwill
deal with the question of terms in a moment if I may. He will not make a decision until he has
received and studied any observations which the four requesting states choose to make or the
time deadline has expired. Itis proposed that the requesting states will have seven days in which
to make their observations. That time will expire at 5 pm on 22nd February, next Tuesday. ltis
expected that a decision one way or the other will probably be made shortly after that time.

My Lords, as far as terms are concerned, we do not see that much discussion on terms is
required. The course that we propose to adopt, subject obviously to contrary directions from your
Lordships, is simply to inform the requesting states in accordance with your Lordships' decision
that this material is being supplied to them on terms of strict confidence, to make it clear that that
is not intended to prevent them from taking appropriate expert medical advice on its implications,
but otherwise we would take it for granted that having made that position clear to the requesting
states that they would adhere to that without any need for them to come back to us and say so in
terms.

My Lord, that deals with the question what, as we see it, will happen next. So far as the form of
order is concerned, subject again to your Lordships views on this, my learned friend Mr Pleming
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and lare, Ithink, agreed that it is appropriate that your Lordships should make a declaration, and
the declaration that I proposed, and that Ithink Mr Pleming accepts, is that the Secretary of State
is bound, before making any decision under section 12 of the Act, on the basis of the medical
report of 6th January to disclose a copy of that report in confidence to Spain, Belgium, France
and Switzerland.

Now, my Lords, that leaves, as far as relief is concerned, the specific claim for relief which is
made by Belgium in their Form 86A, which is of course, as your Lordships pointed out, more
extensive than what your Lordships have ordered. What Iwould invite your Lordships to do is
having made the declaration that I have indicated, to refuse the relief claimed so far as it extends
beyond requiring delivery of a copy of the medical report.

LORD JUSTICE SIMON BROWN: Why cannot we simply grant the application to the extent that
he made a declaration in the terms you have indicated?

MR SUMPTION: My Lord, that would effectively amount to the same thing, and might be a more
elegant way of doing it

My Lords, unless there is any other matter your Lordships wish me to deal with, those are the
only ones that I have to make.

MR PLEMING: My Lord, on behalf of the Kingdom of Belgium the declaration as suggested
would be satisfactory to my client. Again, so there be no doubt, and I have discussed this with Mr
Sumption, the disclosure to Belgium will also include some disclosure to the investigating judge,
Mr Van der Mish(?), and that is understood between us.

My Lord, there is only one other --

LORD JUSTICE SIMON BROWN: Mr Sumption, is there any problem on that?

MR SUMPTION: None at all. The covering letter which we propose to send will refer to the
authorities of the requesting state. We take it for granted that that means the administrative
authorities concerned with extradition and the magistrates responsible for the case. So, for
instance, itwill also include Judge Garzon(?) in Spain.

LORD JUSTICE SIMON BROWN: Thank you very much.

MR PLEMING: My Lord, would you then allow the application for judicial review with costs? That
would then only leave various small suggested typographical corrections to your Lordships’
judgment. Kfyou wish to receive those in open court we can give you a list of them. Otherwise we
will —

LORD JUSTICE SIMON BROWN: This are purely typographical. Perhaps the shorthand writer
may take them off you.

MR DRABBLE: My Lord, on the same basis lask for the declaration to be made on my
application for judicial review, and lalso ask for costs, including the costs of the proceedings in
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front of Maurice Kay J.

LORD JUSTICE SIMON BROWN: What, as a matter of interest, was the order for costs before —

MR DRABBLE: There was no order for costs.

LORD JUSTICE SIMON BROWN: Mr Nicholls, have you any submission on any aspect of all
this, not least the relief? Are you happy with the form of declaration?

MR NICHOLLS: My Lord, lam, yes.

LORD JUSTICE SIMON BROWN: Thank you very much.

MR NICHOLLS: My Lord, obviously we are concerned about the confidentiality, but, my Lord, in
the terms in which it has been expressed, we accept that it is as such.

LORD JUSTICE SIMON BROWN: Thank you very much.

Mr Sumption, costs.

MR SUMPTION: My Lord, my instructions are not to resist an order for costs from either Belgium
or Amnesty, so Ido not do so.

LORD JUSTICE SIMON BROWN: You are ready to pay both sets of costs?

MR SUMPTION: Yes, my Lord, those are my instructions.

LORD JUSTICE SIMON BROWN: Thank you very much.

Any there other applications at the Bar in relation to this matter? We have the habeas listed for
further directions.

Very well. Then we grant the application to the extent of making the declaration in the terms

agreed, and we order Secretary of State to pay the costs of both applicants Belgium and
Amnesty.
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Chilean Judge Says Pinochet Is Fit for
Trial

By LARRY ROHTER DEC. 14,2004

BUENOS AIRES, Dec. 13 - A Chileanjudge ruled Monday that Gen. Augusto
Pinochet was competent to stand trial for human rights abuses that occurred
during his nearly 17 years as Chile's dictator and immediately charged him with
nine counts of kidnapping and one of murder.

Judge Juan Guzman Tapia also ordered that General Pinochet, 89, be placed
under house arrest and confined to his mansion on the outskirts of Santiago, the
Chilean capital. The former dictator's lawyer, Pablo Rodriguez, accused the judge
oftrampling on the general's human rights and announced that he would appeal
the decision. Later Monday, General Pinochet's defense team filed an injunction
with the Santiago Court of Appeals, effectively freezing the house arrest until the
court rules on it, according to Chilean news accounts..

"Pinochet has been declared mentally fit to undergo criminal investigation in
Chile in all of its stages,” Judge Guzman told reporters waiting for the decision at
a downtown court. That includes "depositions and face-to-face interrogations”
about his role as what the judge described as "the perpetrator of crimes" against
political opponents in the 1970's while head of state.

All 10 charges stem from an international kidnapping and murder alliance
called Operation Condor, one ofwhose victims in another case was Orlando
Letelier, a former Chilean foreign minister who was assassinated in Washington.

The president of Chile, Ricardo Lagos, who has argued that the various judicial
proceedings must be allowed to run their course without interference from the
executive branch, had no immediate comment on the ruling. But Clara
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Szczaranski, president of Chile's State Defense Council, which oversees the
conduct of government officials, welcomed the judgment, saying that "with such
serious charges against him, the country needs a thorough investigation to prove
what actually happened and what his responsibility was."

The decision on Monday reversed earlier court rulings that have allowed
General Pinochet to avoid facing any charges stemming from human rights abuses
during his rule, from 1973 to 1990. In that time, an estimated 4,000 political
opponents were killed by state security, military and police forces, many after
being kidnapped, and thousands more were jailed, tortured or driven into exile.

"This time is different,"” said Viviana Diaz, a leader of the Association of
Relatives of the Disappeared. "Guzman probably feels he is supported by other
judges who are also advancing in human rights investigations and by the Supreme
Court."

Last month, the Supreme Court confirmed sentences against rights violators
in the military rather than allow an amnesty law to be applied.

The indictment that Judge Guzméan announced Monday arises from
Operation Condor, a joint intelligence program set up by South America's
right-wing military dictatorships in the mid-1970's, primarily to kidnap and
murder political dissidents from member countries who had gone into exile in
other participating countries. Besides Chile, Argentina, Bolivia, Brazil, Paraguay
and Uruguay also took part.

Operation Condor even reached into the United States in what Peter
Kornbluh, author of "The Pinochet File," called the first act of "state-sponsored
international terrorism" in the American capital. In September 1976, Mr. Letelier
and an American associate , Ronni Karpen Moffitt, were killed by a bomb as their
car approached the Chilean Embassy. Operatives of Chile's military intelligence
agency and Cuban exiles were later implicated.

"If there were ever a case that shows that a head of state had to be involved in
these atrocities, it is Condor," said John Dinges, the author of "The Condor Years"
and one of the experts Judge Guzman consulted. "I have evidence that Pinochet
was actually at the meeting when Condor was formed, and it is impossible to
believe that subordinates would create something as elaborate as Condor without
the explicit approval of the head of state.”

http://www.nytimes.com/2004/12/14/world/americas/chilean-judge-sa...
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Relatives of victims of Operation Condor endorsed the court action. Jenny
Stoulman of Santiago, whose parents disappeared after disembarking from a
plane here in Argentina in 1977, praised Judge Guzman for being "persistent,
serious and dedicated"” despite the failure of previous efforts in Chile to hold
General Pinochet accountable for human rights abuses.

"So many years have gone by without any real information about what
happened to our parents,” Ms. Stoulman said. "Now we have hope that some truth
will come to light, though I know it will be a slow process."

The ruling is the latest in a series of setbacks for General Pinochet. In July, a
United States Senate committee released documents indicating that he had
secretly deposited as much as $8 million in accounts at Riggs Bank in
Washington, a disclosure that has since prompted formal investigations by Chile's
Congress, judiciary and tax service that are expected to lead to new criminal
charges.

In addition, this month an appeals court stripped General Pinochet of his
immunity from prosecution in the investigation of the assassination of Gen.
Carlos Prats, one of his predecessors as army commander. General Prats, who
opposed the coup against President Salvador Allende on Sept. 11, 1973, which
brought General Pinochet to power, and his wife were forced into exile in
Argentina. They were killed here in 1974 by a car bomb.

This is the second time in Chile that General Pinochet has been indicted for
human rights abuses occurring during his military dictatorship. In 2001, he was
charged in connection with the so-called Caravan of Death, a military operation
that took place shortly after he seized power and that resulted in the deaths or
disappearances of some 75 people.

That decision, however, was appealed to the Supreme Court, which eventually
ruled that the former dictator was mentally and physically unfit to stand trial.
Doctors who were asked to examine him found that he suffered from what they
called "mild dementia," or senility, as well as diabetes and a heart ailment.

When the Operation Condor charges emerged, however, Judge Guzman
ordered another battery of medical tests and also interviewed General Pinochet
himself, in late September. In explaining his ruling to reporters, Judge Guzman
said General Pinochet's "coherence, his comprehension of the questions made to

27/12/2016 14:45
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him, and his answers" both when the two men met and in other appearances in
public all influenced the decision.

Sebastian Brett, the Chile representative for Human Rights Watch, said
Judge Guzman had been "extremely thorough and detailed in sifting through the
medical evidence." But he added that higher courts "may well reach a different
conclusion” about a trial, especially since a new penal code takes effect next year
that is "much more explicit in guaranteeing due process rights and allowing
defense lawyers to challenge a trial on those grounds."

Judge Guzman also said an interview General Pinochet gave last year to a
Spanish-language television network in the United States was "one of the
elements I took into consideration.” In that broadcast, General Pinochet appeared
lucid and defiant, arguing that "everything I did, I would do again."”

"Who am I supposed to ask for forgiveness?" he said. "They are the ones who
have to ask me for forgiveness, them, the Marxists."

Pascale Bonnefoy contributed reporting from Santiago for this article.

© 2016 The New York Times Company
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Exhibit MC.4 # 21

OPINION ON THE LIKELY EFFECT OF EXTRADITING GENERAL AUGUSTO
PINOCHET UGARTE ON INTERNATIONAL RELATIONS BETWEEN CHILE
AND THE UNITED KINGDOM

CONFIDENTIAL

1 General.

This opinion has been prepared by Professor Francisco
Orrego Vicuia at the request of Kingsley and Napley, solicitors. The
author is a professor of international law and international
relations at the Institute of International Studies and the Law
School of the University of Chile. This Institute was established in
cooperation with the Royal Institute of International Affairs in
1966 and performs similar functions. The inaugural lectures of the
Institute were delivered by Arnold Toynbee and since then a host of
distinguished British officials and academics have visited the
institution, including H. M. the Queen, Secretaries of State and
Ministers.

Professor Orrego Vicuna obtained his Ph. D. (International
Law) at the London School of Economics and Political Science,
University of London, and has published extensively in Chile, the
United Kingdom and other countries. He is a member of the British
Institute of International and Comparative Law, the International
Institute for Strategic Studies, the Royal Geographical Society
(FRGS) and the Royal Institution (MRI). Professor Orrego Vicuna was
Ambassador of Chile to the United Kingdom in 1983-1985.
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Parts of the information contained in this Opinion may be
subject, in respect of British officials, to the United Kingdom

Official Secrets Act.

2.- An historic tradition of reliable partnership.

Chile and the United Kingdom have established a well
founded historic tradition of reliable partnership. This was evident
already at the time of independence from the Spanish colonial rule in
1810, when Britain supported the independence of South American
countries and their claims to free trade. A number of distinguished
British officers fought in the wars of independence, most notably
Lord Cochrane, giving place to a long-standing close connection
between the Chilean Navy and the Royal Navy. Current attempts by
Spain and other European countries to exercise extraterritorial
jurisdiction over General Augusto Pinochet Ugarte, and have him
extradited by the United Kingdom, are perceived in Chile and South
America as a revival of colonial practices being expected that the
United Kingdom will once again oppose such pretensions.

An important number of British companies were
established in Chile as from the nineteenth century in the light of
these shared values of economic freedom and political independence,
some of which continue to operate until this day. Political and
strategic cooperation between the two countries have also been a

key feature of their relations.
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Such understandings were again evident in the war
between Chile and Peru-Bolivia (1879), which was not alien to the
British interests in the nitrate mining industry that Chile protected
by means of military intervention. So was also the case in the first
world war, during which Chile, in spite of being a neutral, allowed
British naval operations in the Strait of Magellan, the Island of
Robinson Crusoe and other Chilean maritime areas, leading among
other results to the sinking of the Dresden.

In the second world war Chile sided at an early stage
with Britain and the United States in spite of heavy pressure from
Germany, Argentine nationalists and Spain's Franco government.

Numerous Anglo-Chileans fought under the British flag.

3.- Contemporary reliability and friendship.

These very elements of historic tradition have inspired
contemporary relations between both countries. Economic
partnership and political understandings in international affairs
have again been the salient features of this uninterrupted
relationship.

The Falklands war offers good evidence of having the
government of General Pinochet been a particularly reliable friend of
the United Kingdom. Three examples of the help given to the British
war effort can be mentioned: (i) Chile's intelligence and signals
gathering in respect of departure of Argentine combat aircraft was

immediately relayed to the British services, thus preventing
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surprise attacks and saving numerous lives; (ii) British commandos
that landed in Chile after having operated in Argentina were not
turned over to the Argentine government in spite of its pressure, and
on the contrary were returned to Britain in disregard of Chile's
obligation as a neutral to intern them; (jii) Royal Air Force combat
aircraft that landed in Easter Island proceeding from the South
Pacific in order to strike on Argentina from Chile, were not retained
or its crew interned as required by the laws of neutrality but
allowed to quietly return to their points of origin.

Current attempts to have General Augusto Pinochet
extradited from the United Kingdom are perceived, if successful, as
the breakdown of this historic and contemporary relationship of
reliability and friendship. This situation is of particular concern for
the government and the armed forces since it would prompt many
changes in international relations, some of which will be discussed
below, as well as to the large Anglo-Chilean community that has
taken great pride in the building of both business connections and
political understandings. Statements of concern from various British
institutions in Chile are attached to this Opinion. Chile would not

like the United Kingdom to be seen as an unreliable partner.

4.- Human rights issues.

In the light of the press coverage and stories run by the

European media on occasion of the detention of General Pinochet in.

London, it Is necessary to clarify that his government was not
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insensitive to human rights issues. True, many abuses took place but
this was not entirely unexpected in a context of a virtual civil war,
a situation which regrettably also occurred under the government of
President Allende when at least one prominent member of the
opposition and member of parliament was tortured by the secret
services.

In furtherance of this concern, the Chilean government
recognised since the outset the competence of international
organisations to deal with human rights issues, unlike the attitude
of many other countries that did not accept such role, i. e.
Yugoslavia, Algeria and a host of African and Asian nations. It is
important to note that Chile did not accept that other countries
individually might seat in judgment of Chilean events, what is what
the Spanish request for extradition is now trying to obtain.

Cooperation with the Inter-American Commission of
Human Rights was extensive and its members were allowed to visit
freely detention centers. Similar was the cooperation with the
United Nations Human Rights Commission, which appointed with the
agreement of the Chilean government a five member panel to visit
Chile and which had the occasion to interview as many people as it
wished. A special Rapporteur was also accepted in this context, who
acknowledged the cooperation of Chilean officials.

In spite of opposition from some government and
military circles to this policy of cooperation, President Pinochet
himself adopted the decision to keep with these commitments, a

decision which proved essential to control abuses by security
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services. Chile also supported the Uruguayan proposals that led to
the establishment of the United Nations High Commissioner for
Human Rights.

It is also appropriate to note that the Chilean
government took duly into account the British views on the matter
and while the author of this Opinion was Ambassador to the United
Kingdom established the first contacts with Amnesty International
in London, which at the time was headed by a distinguished Chilean

lawyer and human rights specialist.

5.- Broader strategic implications.

Remote as Chile may be from the United Kingdom, the
good relations between the two countries have secured a framework
of stability in a broader regional and international context. Such
framework would inevitably be harmed if the extradition of General
Augusto Pinochet is granted, as can be illustrated by the following
situations:

-Any alteration of the political stability in Chile will
have spillover effects in the rest of South America. This does not
necessarily entail the hypothesis of a constitutional breakdown, but
will be rather related to a more difficult, tense and prolonged
transition to full democracy. Many countries in the region affected
by these problems will face difficulties emerging from the Chilean
experience. It must also be kept in mind that General Pinochet is a

well respected military leader in South America, having recently
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presided over the meeting of commanders in chief of the armies of
the Western Hemisphere.

-The same may be said of countries in other regions
undertaking transitions based in part on the Chilean experience,
notably South Africa, whose leaders have already expressed concern
in this respect.

-An extradition of General Pinochet would also send the
wrong signals to any authoritarian leader who could be considering
the eventual handover of power, since he would then be exposed to a
similar fate. Cuba, Indonesia, Malaysia come to mind in this context,
as well as China or Iraq in the future.

-The extradition would also mean in practice the
derogation of amnesty laws throughout the world since there would
be no guarantee of respect for these arrangements which are crucial
for transition to democracy. Argentina and Uruguay are two relevant
examples of countries that would be affected by this situation. It
should also be noted that numerous persons associated to
revolutionary or terrorist activities have also benefited from
amnesty in Chile, not only the military, whose cases could be
reopened in the context of a failed amnesty arrangement.

-Chilean foreign policy would also become more closely
associated with that of Argentina. While this is not negative in
itself it would have implications for British interests in the region,
particularly in respect of both the future of the Falkland Islands and

the issues associated with the Antarctic Treaty System.
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-The fact that Argentina has been recognised by the
United States as an strategic ally aside NATO has prompted
reactions of concern in Chile. If prominent NATO members, such as
the United Kingdom, France or Spain, are perceived as antagonising
Chile on the question of General Pinochet, this may deepen the
reactions of concern and eventual exploration of options available to
Chile.

-Among such options a growing connection with China is
already on the horizon, not only in trade and economic cooperation as
it stands at present but also in terms of broader political and
strategic considerations. It must also be noted that General Pinochet
is a friend of China, where he has been repeatedly received with
dignity and honour. China has also expressed its concern about the
situation of General Pinochet in London, as have a number of other

significant countries beyond Western Europe.

6.- Conclusion.

In the light of the above considerations and of the long-
standing tradition of mutual respect and reliability characterising
the relations between Chile and the United Kingdom, it is the
conclusion of this Opinion that the extradition of General Augusto
Pinochet to Spain or any other country would deeply upset such
important goals and objectives pursued by both countries.

Conversely, a refusal of such requests by H. M. Government would
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reaffirm the values and benefits of this partnership and greatly

enhance cooperation between Chile and the United Kingdom.

Respectfully submitted,

Francisco Orrego Vicuna

21st. November 1998
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Lord Justice Simon Brown:

Introduction

Itis sixteen months since Senator Pinochet was arrested. What should happen to him now?

Should he be extradited to Spain to stand trial for the grave crimes of which he is accused? Or
should he be allowed to return home to Chile? Many passionately hold one view, many the other.
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All, however, would surely agree upon one thing. Itis high time the decision was taken: Senator
Pinochet has spent quite long enough in this country. But the decision must, of course, be taken
lawfully, and that is the issue now before us.

This challenge, the latest in a whole succession of legal proceedings, is to the Secretary of
State's proposed decision not to extradite Senator Pinochet to Spain on the ground that he is
unfit to stand trial. More particularly at issue is the Secretary of State's entitlement to take such a
decision (as he is "minded" to do) without first giving Spain and other requesting states sight of
the medical report which is critical to it. Shorn of the applicants' more exorbitant demands - that
they be allowed to examine Senator Pinochet themselves, that they have an opportunity to
question the four specialists who prepared the Secretary of State's report, that the report be
disseminated more widely than to the four requesting states - this is the essence of their
complaint. What they ask is that the report now be disclosed to the requesting states so that at
least they may comment upon its conclusions.

There are two applicants before us, one the Kingdom of Belgium (Belgium), a requesting state,
the other a group of six human rights organisations headed by Amnesty International (Amnesty).
Their joint application for permission to move for judicial review came initially before Maurice Kay
J who dismissed iton 31 January 2000: in the case of both applicants on the merits and in
Amnesty's case on the additional ground that they lack "sufficient interest" i.e. standing. His
judgment, right or wrong, is a model of clarity and thoroughness extending to forty-five pages of
transcript. On the core issue he concluded:

"... that it is simply not arguable that the non-disclosure of the medical report [to the requesting
states] is unlawful, unfair or irrational."

The application was renewed before us. During the course of the hearing we decided that it
certainly merited permission and thereafter we proceeded to deal with itas a substantive motion.

With that brief introduction let me now outline the facts as shortly as may be

The Facts

We shall assume our readers' familiarity with the earlier stages of this case: Senator Pinochet's
arrest in London on 16 October 1998 pursuant to a Spanish warrant and the extensive
subsequent litigation as to whether he enjoys state immunity. Ican pick up the story with the final
House of Lords decision on 24 March 1999 essentially to the effect that the offences alleged in
Spain's request were "extradition crimes" only if committed after September 1988, and that
Senator Pinochet had no immunity in respect of such crimes committed after December 1988.
Following that decision, the Secretary of State on 14 April 1999 issued a fresh Authority to
Proceed which Senator Pinochet thereafter unsuccessfully sought to challenge.

The committal hearing before the Bow Street magistrate took place between 27 and 30
September 1999. On 8 October 1999 Senator Pinochet was committed on all charges to await
the decision of the Secretary of State as to whether he should be extradited to Spain. A habeas
corpus application was made on Senator Pinochet's behalf on 22 October 1999 which presently
stands fixed for hearing on 20 March 2000. Linder the Extradition Act 1989 the Secretary of State
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cannot order extradition whilst that application remains outstanding. He can, however, decide
that he would not order Senator Pinochet's extradition in any event and that is what he is
presently minded to do.

Three other states, Belgium, France and Switzerland, have made requests for Senator Pinochet's
extradition. Pending the outcome of proceedings on the Spanish request, no Authority to Proceed
has been issued in respect of any of these.

Recent events relate to Senator Pinochet's health. He is 84 years old. The first sign that there
might be a serious problem about his health came on 6 October 1999 when, two days before the
judgment in the committal proceedings, the Bow Street magistrate made the unusual decision to
excuse him from attending the judgment in person. That decision was based on evidence about
his state of health given to the court by the general practitioner attending Senator Pinochet. On
14 October 1999, shortly after the magistrate's decision to commit Senator Pinochet, the
Secretary of State received representations from the Chilean Embassy supported by medical
reports which suggested that there had been a recent and significant deterioration in Senator
Pinochet's health. After taking advice on the medical implications of this material from the Chief
Medical Officer (CMO), Professor Liam Donaldson, the Secretary of State took the view that,
whilst itwas not conclusive, itdid suggest that Senator Pinochet might be unfit to stand trial.
Although these representations did not come from Senator Pinochet himself, the Secretary of
State was mindful of his duty to consider the discretion conferred upon him by the Extradition Act
in the light of relevant circumstances. He therefore decided to invite Senator Pinochet to submit
to a medical examination by a team of clinicians appointed by the Secretary of State. The object
was to obtain an independent, comprehensive and authoritative report on the relevant facts
which would equip him to perform his statutory function. Correspondence ensued between the
Home Office and the solicitors representing Senator Pinochet. In a letter dated 5 November 1999
the Home Office invited Senator Pinochet to make himself available for medical examination.
The letter went on to state:

"It should go without saying that every effort would be made by the doctors and their team, and
the Home Office, to keep the report's contents entirely confidential."

On 11 November 1999 Senator Pinochet's solicitors replied, stating:

"Senator Pinochet is prepared to undergo the examination on the understanding that none of its
contents are disclosed to anybody other than the Home Office and ourselves.”

Such a condition was considered to be too narrow by the Home Office officials: itwould have
prevented the disclosure of the report to the Director of Public Prosecutions or the Solicitor
General in the event of a decision being made not to extradite Senator Pinochet. Under Article 7
of the Convention Against Torture the United Kingdom is required, if it does not extradite a
person accused of torture, "to submit the case to its competent authorities for the purpose of
prosecution.” The functions of the Secretary of State in relation to extradition include referring a
case to the Director of Public Prosecutions and the Solicitor General in this event. Such a
reference would include material relevant to any issue of Senator Pinochet's fitness for trial. On
29 November 1999 Senator Pinochet agreed to this provided that:
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"... any medical report would not be considered for any other purpose and would not be disclosed
to any member of the Crown Prosecution Service in any other capacity.”

Thereafter the Secretary of State selected a team of clinicians who were considered to have the
required range of specialisations and who had no inappropriate personal interest in the case.
The selection was pursuant to advice given by the CMO in the light of what was already known
about Senator Pinochet's condition. The team comprised Sir John Grimley Evans FRCP,
Professor of Clinical Geratology at the University of Oxford, a former Vice-President of the Royal
College of Physicians, who serves on the World Health Organisation expert panel on the care of
the elderly and who is considered by the CMO to be "probably the most respected individual in
British geriatric medicine"”; Dr Michael Denham, MD, FRCP, FRSA, Consultant Physician in
Geriatric Medicine at Northwick Park Hospital, London, a former president of the British Geriatrics
Society and the author of numerous papers on the care of the elderly; and Professor Andrew
Lees, MD, FRCP, Professor of Neurology at the National Hospital for Neurology and
Neurosurgery, London, a specialist in movement disorders and dementia and medical adviser to
and co-director of the Parkinson's Disease Society. The CMO advised that all three are
independent practitioners of outstanding national and international reputation in their fields. On
the advice of the three clinicians and with the agreement of the CMO, Maria Wyke MA, PhD,
consultant neuro-psychologist, was added to the team. Professor Lees and Dr Wyke are fluent
Spanish speakers.

The medical examination was conducted in Spanish at the Northwick Park Hospital over a
period of some six hours on 5 January 2000. The Home Office received the report of the
examination the following day. The Secretary of State's evidence describes it as follows:

"It summarises recent medical records concerning Senator Pinochet, and deals in detail with his
recent personal medical history and with the examination which he underwent. The unequivocal
and unanimous conclusion of all four practitioners was that following the recent deterioration in
the state of Senator Pinochet's health which seems to have occurred mainly during September
and October 1999, he is not at present capable of meaningful participation in a trial and that no
change to that position can be expected. Itis right to emphasise that this statement is not simply
the Secretary of State's inference from the material which the report contains. Itis the written
conclusion of the practitioners themselves."

Having received the report, the Secretary of State sought the advice of the CMO. He advised that
he had found the assessment made by the four practitioners to be extremely thorough and their
report to be clear and comprehensive. He concluded that the report was authoritative and that it
left no reason to doubt the specialists’' judgment that Senator Pinochet is not fit to stand trial and
that his present condition is not one which would be expected to improve. The CMO also pointed
out that the report made clear that Senator Pinochet's condition could not be feigned and that this
had been backed up by some of the specialist tests which had been carried out.

On 11 January 2000 the Home Office wrote to the various interested parties (including the
applicants) to inform them of the Secretary of State's view. All the letters referred to the finding of
unfitness to stand trial and that no change was expected. They also contained this passage:

"In the circumstances, you should note that the Secretary of State is minded to conclude that
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there is no purpose to be served by continuing the present proceedings, instituted as a result of
the Spanish request of 16 October 1998 for his extradition. He is therefore minded to take a
decision that he will not extradite Senator Pinochet to Spain. The effect of such a decision would
be that the current basis for his continuing detention would lapse.”

Amnesty and Spain were invited to submit any further representations (further, that is, to those
previously submitted at the Authority to Proceed stage) by 18 January. The other addressees
were informed that that was the date by which other parties were being invited to make
representations.

In the letter to Senator Pinochet's solicitors the Home Office wrote this:

"In the light of the nature of the report, the Secretary of State is of the view that itwould be of
assistance in enabling matters to progess as smoothly as possible if itwere disclosed in full,
under conditions of strict confidence, to Spain, France, Belgium and Switzerland. He is not,
however, asking for agreement to disclose the report any more widely, for example to interested
pressure groups."

Consent was refused.

Amnesty's letter in response raised a number of concerns as to whether other particular experts
should also have been involved and included this paragraph:

"Quite apart from the public interest in securing compliance with international obligations, there is
the vital public interest in maintaining the integrity of the criminal justice system. This integrity is
severely damaged by the public perception that defendants with influence or wealth, like Ernest
Saunders, are able to mock the system by feigning dementia for long enough to escape justice.
This is another factor making it imperative that a decision that Senator Pinochet is unfit to stand
trial is completely safe and is seen to be so."

Besides making other more extensive requests, Amnesty sought disclosure of the report. The
Home Office replied on 18 January and this letter Ishould quote at length as did the judge below:

"In referring to Senator Pinochet's fitness to stand trial, the Secretary of State is referring to his
capacity to participate meaningfully in a trial. The Home Secretary has proceeded on the footing
that the decisive criteria are the quality of his memory, his ability to process verbal information
and to follow the proceedings, his ability to understand the content and implications of questions
put to him, his ability to express himself coherently and comprehensibly, and his ability to instruct
his legal representatives. The Home Secretary was not using the expression in the sense of
'general physical debility’.

There has never been any obscurity about this. Immediately after making his statement in the
House of Commons on 12 January, the Secretary of State was asked a question very similar to
your own by Mr Simon Hughes. He replied in substantially the same terms:

'Among the criteria that 1took into account were whether the Senator would be in a position to
follow the proceedings, to give intelligible instructions to those representing him and to give a
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coherent statement of his case, and of recollection’ [Hansard 12 January 2000 col 2811]

The report of the medical examination of Senator Pinochet on 5 January directly addressed all of
the above matters. This was in accordance with their instructions which stated the criteria as
follows:

'Without in any way intending to limit the comprehensive scope of the commission, the Home
Secretary would be grateful in particular to be advised whether, in your view, there are any
aspects of Senator Pinochet's state of health which, separately or together, would suggest that he
is not at present fit, or is likely to become unfit, to stand trial in Spain. In this context he is
particularly interested in Senator Pinochet's ability to follow a line of questioning, to recall events,
some of which took place as long ago as the 1970s, and to give coherent evidence. Any trial
might be expected to take place within the next 18 months to three years.’

Inow turn to your request for a copy of the report. The report contains detailed personal
information about Senator Pinochet's medical history and the examination which he underwent,
which is confidential to him. The Secretary of State is not at liberty to disclose it, because Senator
Pinochet consented to the medical examination on the express basis that the report was to be
used only for the purpose of enabling the Secretary of State to perform his functions under the
Extradition Act and of enabling the Director of Public Prosecutions and the Solicitor General to
perform their functions in relation to any possible domestic prosecution, and that disclosure
would accordingly be confined to those three office-holders. Subject to any overriding public
interest, the Secretary of State is bound to respect those stipulations. Itappears to him that the
relevant public interest is in the proper performance of the functions of the three office-holders,
and that the disclosure to which Senator Pinochet has already consented is sufficient for that
purpose. The Secretary of State has already made it clear that he would have preferred to
disclose the report, as a matter of courtesy and on suitable terms as to its further dissemination, to
the relevant authorities of the Kingdom of Spain and the three other states which have made
extradition requests. Senator Pinochet was asked to consent to this, but refused.”

The letter then dealt with Amnesty's request to be allowed to have Senator Pinochet further
medically examined but no point now arises in that regard and Ineed say no more about it.

Belgium's response to the letter of 11 January was essentially by way of two letters rogatory
issued pursuant to the European Convention on Mutual Assistance in Criminal Matters. The first,
dated 19 January, requested assistance for the purpose of "appointing a panel of experts,
medical doctors, with the task ... of examining [Senator Pinochet] in depth and on an equal
footing ..." The second, dated 24 January, sought assistance in the form of (i) disclosure of the
medical report, and (ii) the hearing as witnesses of the authors of the report.

Spain’'s response, itis convenient to note at this stage, was communicated by letter from the
Spanish ambassador dated 17 January:

"I have received instructions to convey to you the full Spanish respect for the decision that the

Home Secretary may take, in the understanding that the decision that he has indicated that he is
minded to take is within his exclusive discretionary powers according to applicable British laws.
With regard to that, Iconfirm to you that the Kingdom of Spain has no intention to appeal against
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the decision taken in due time by the Home Secretary.”

The letter indicated the Spanish government's awareness that the decision would be based upon
"all the data available™ and the representations previously made. Italso enclosed a detailed letter
from the Spanish judge complaining inter alia of "the lack of knowledge about the medical report
upon which an opinion is asked for, which renders a bit absurd situation (sic)... [and] makes
impossible any kind of concrete pronouncement, rendering illusory the guarantees that should be
present - as essential elements - in every criminal proceedings, i.e. the principle of equal
opportunities for all parties.”

France and Switzerland, we are told, have made representations, to what effect we know not.

The Application below

As already indicated, the applicants below were seeking substantially more in the way of relief
than they do now. Now they ask only that the Secretary of State should do that which he has
stated that he would like to do: disclose the report under conditions of strict confidentiality to the
four requesting states.

There is another respect too in which the argument below went to issues that fell away before us.
Given the narrower basis of challenge now advanced, Mr Sumption QC for the Secretary of State
accepted that Amnesty as well as Belgium have sufficient interest to give them standing. Nor has
it been necessary to explore the somewhat technical arguments that arose below with regard to
Belgium's letters rogatory.

On the core issue, however, the arguments before us plainly ranged further and wider than in the
court below. By no means all of them, Ishould warn, will find mention in this judgment.

The Context of the Secretary of State's Decision

Before lturn to the arguments, itis necessary to set out the context in which the decision was
taken. The applicants' central contention is that the requesting states, all of whom were given the
opportunity (although only Spain was expressly invited) to make representations in respect of the
Secretary of State's "minded to" decision, are entitled as a matter of fairness to be shown the
report. Fairness, therefore, is at the heart of this challenge and, as Lord Mustill said in R v Home
Secretary ex parte Doody [1994] 1 AC 531 at 560:

"What fairness demands is dependent on the context of the decision, and this is to be taken into
account in all its aspects.... An essential feature of the context is the statute which creates the
discretion, as regards both its language and the shape of the legal and administrative system
within which the decision is taken."

The decision which the Secretary of State is presently considering falls to be taken under s.12 of
the Extradition Act 1989:

"(1) Where a person is committed under s.9 above and is not discharged by order of the High
Court [as stated, Senator Pinochet's application for habeas corpus remains outstanding], the
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Secretary of State may by warrant order him to be returned unless his return is prohibited, or
prohibited for the time being, by this Act or the Secretary of State decides under this section to
make no such order in his case.

(2) Without prejudice to his general discretion as to the making of an order for the return of a
person to a foreign state ...

a. the Secretary of State shall not make an order in the case of any person if itappears to the
Secretary of State in relation to the ... offences in respect of which his return is sought that... (i)
by reason of the passage of time since he is alleged to have committed it... itwould, having

regard to all the circumstances, be unjust or oppressive to return him ...

Were the Secretary of State to take the view that Senator Pinochet's medical condition brought
him within s.12(2)(a)(ii) and that in those circumstances itwould be "unjust or oppressive to
return him", then he would have no discretion in the matter: Senator Pinochet would have to be
discharged. If, however, s.12(2)(a) does not apply - and the case law suggests a narrow
application of these provisions -the Secretary of State would nevertheless have a general
discretion in the matter and would then need to have regard to a whole range of other
considerations - including his policy in extradition cases, various political considerations (one
notes amongst the consultées the Government of Chile, the Foreign and Commonwealth Office
and the Ministry of Defence), and where best the decision on fitness for trial should be taken -the
relevance and weight of which would be entirely for him.

If at any point the Secretary of State were contemplating making an order for Senator Pinochet's
return, it should be noted, Senator Pinochet would have the right to make representations under
s.13(2) of the Act, and if, despite those representations, a warrant for his return were issued, a
right under s.13(6) to apply for leave to seek judicial review of the Secretary of State's decision to
make the order. The respondents point out that there is no equivalent provision in the Act for the
requesting state to be given advance notice of an adverse decision and an opportunity to make
representations about it. They point too to dicta of the highest authority indicating that the
Secretary of State's discretion is unfettered and that it exists mainly for the benefit of the accused,
not the requesting state. As Lord Reid said in Atkinson v Government of the United States of
America [1971]AC 197 at 232:

"The Secretary of State always has power to refuse to surrender a man committed to prison by
the magistrate. Itappears to me that Parliament must have intended the Secretary of State to use
that power whenever in his view itwould be wrong, unjust or oppressive to surrender the man."

This approach, the Secretary of State and Senator Pinochet submit, is consistent too with the
provisions of the European Convention on Extradition under which the rights of requesting states
are limited. Their express rights are solely (i) to make an extradition request (Article 12), (ii) to be
given an opportunity to supply any supplementary information necessary to enable the requested
state to make a decision (Article 13) and (iii) to be given reasons by the requested state for any
complete or partial rejection of their request (Article 18(2)). By Article 22 itis provided that:
"Except where this Convention otherwise provides, the procedure with regard to extradition and
provisional arrest shall be governed solely by the law of the requested Party.”
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Essentially, therefore, submit the respondents, the Secretary of State's discretion exists
principally for the protection of the accused and neither the Statute nor the Convention accord to
the requesting state any right to participate in its exercise. Rather the decision falls to be taken by
the executive authority acting inquisitorially and, as Staughton LJ said in R v Secretary of State
ex parte McGuire [unreported, 25 November 1995]:

"What fairness requires in this situation is a proper balance between the basic requirements of
justice on the one hand and the manifest intent of the statute on the other that there should not be
a lengthy and elaborate trial before the fugitive can be surrendered for trial somewhere else.”

A fortiori, submit the respondents, there should not be a lengthy and elaborate trial before an
accused can be discharged.

The Secretary of State's Argument

That statutory context notwithstanding, the Secretary of State accepts that the interests of the
requesting states (and most particularly Spain) are directly affected by his decision and that he is
under a duty to act fairly towards them. He submits, however, that fairness here does not require
the disclosure of the report to those states. True, he acknowledges, where a public authority is
under an obligation to consult others about a prospective decision or chooses to do so, the
consultation must be effective. As Webster J said in R v Secretary of State for Social Services ex
parte Association of Metropolitan Authorities [1986] 1 WLR 1,4:

"... sufficient information must be supplied by the consulting to the consulted party to enable itto
tender helpful advice.... By helpful advice in this context, I mean sufficiently informed and
considered information or advice about aspects of the form or substance of the proposals,...
being aspects material to the implementation of the proposals as to which the Secretary of State
might not be fully informed or advised and as to which the party consulted might have relevant
information or advice to offer."”

Here, submits Mr Sumption, the requesting states were not being consulted upon Senator
Pinochet's clinical condition but rather upon the implications of that condition for the Secretary of
State's final decision, for example upon whether itwould be more consonant with justice to leave
to Spain the question of fitness for trial. And certainly, he submits, the consultées could have
nothing useful to say about Senator Pinochet's fitness to stand trial: the primary facts about his
condition are a matter of direct clinical observation and cannot be challenged by those who have
not observed him; the rest is a matter of professional opinion based on those facts. Unless,
therefore, the report on its face contains some patent logical or clinical error which vitiates its
conclusions, no effective representations could be made upon it. In the light of the CMO's
assessment of the report as comprehensive and authoritative, the Secretary of State is satisfied
that no such vitiating error exists. In short, submits Mr Sumption, even if the requesting states are
to be regarded as having been consulted generally upon the question of Senator Pinochet's
future, his fitness to stand trial was not an "aspect" of the decision upon which they "might have
relevant information or advice to offer."

Mr Sumption further relies in this part of his argument upon the authority of R v Joint Higher
Committee on Surgical Training ex parte Milner (1995) 7 Admin LR 454 in which Ognall J
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rejected the applicant's complaint about the non-disclosure of his tutors' reports upon his surgical
abilities on the footing that he "has not demonstrated that the evidence on which the [advisory
committee] relied is amenable to any significant challenge or any challenge which would have
made any difference to the outcome.” So too here, submits the Secretary of State. The possibility
of the requesting states being able to affect his thinking on the issue of fitness for trial is remote
and highly speculative. The court is not concerned with theoretical possibilities but with
substantial injustice -see R v The Chief Constable of the Thames Valley Police ex parte Cotton
[1990] IRLR 344.

Not merely is the Secretary of State therefore not bound to disclose the report, but, submits Mr
Sumption, he is not even entitled to do so and this, moreover, considerations of confidentiality
apart. In support of this limb of his argument Mr Sumption relies on R v Chief Constable of North
Wales Police ex parte Thorpe [1999] QB 396, a case where convicted paedophiles
unsuccessfully sought to challenge the right of the police to disclose information about them in
the locality to which they had moved upon release from prison. Lord Bingham CJ in the
Divisional Court (at pp.409 -410) said this:

"When, in the course of performing its public duties, a public body ... comes into possession of
information relating to a member of the public, being information not generally available and
potentially damaging to that member of the public if disclosed, the body ought not to disclose
such information save for the purpose of and to the extent necessary for performance of its public
duty or enabling some other public body to perform its public duty ... The principle ... rests on a
fundamental rule of good public administration which the law must recognise and if necessary
enforce."

In the Court of Appeal Lord Woolf MR put the principle thus:

"... the information having come into the police's possession to enable them to perform their
functions, as a public body they were only entitled to use that information when this was
reasonably required to enable them to properly carry out their functions.”

ltis Mr Sumption’s contention that it is unnecessary for the Secretary of State to disclose the
report to the requesting states for the proper performance of his public duty. This is to reach a
decision under s.12 and, if he refuses extradition, to refer the case to the Solicitor General and
DPP pursuant to Article 7 of the Torture Convention. If, as he is satisfied, consultation with the
requesting states on the contents of the report would serve no useful purpose, then it cannot be
necessary for the performance of his public duty that he should disclose it to them. Only if there
was a realistic possibility of their being able to make effective representations on the issue of
Senator Pinochet's fitness to stand trial would the Secretary of State be entitled to disclose the
report to them. Perhaps then in any event Spain at least would be entitled to see the report
pursuant to their right under Article 13 of the European Convention on Extradition to be given the
opportunity to supply "supplementary information necessary to enable the requested state to
make a decision".

Mr Sumption turns next to an important further feature of this report, namely its confidential
character. That medical information is intrinsically confidential (and attracts the right of privacy
under ECHR) is indisputable. And this report, of course, was subject also to an express
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assurance of confidentiality. Senator Pinochet cannot be deprived of these rights without proper
legal reason and here, submit the respondents, there is none. There is no point in consulting on
the contents of the report since its conclusions cannot usefully be challenged. Disclosure to the
requesting states, therefore, is not necessary for the proper performance of the Secretary of
State's executive function so that there exists no countervailing public interest capable of
overriding Senator Pinochet's rights. Disclosure here, Mr Sumption argues, would not be "in
accordance with the law and ... necessary in a democratic society ... for the prevention of disorder
or crime” (Article 8.2 of ECHR) as those terms are explained in the Strasbourg jurisprudence.

In the result, submits Mr Sumption, although the Secretary of State would prefer as a matter of
courtesy to disclose the report to the four requesting states, he is not in law entitled to do so, a
submission in which he is strongly supported by Mr Nicholls QC for Senator Pinochet.

These are powerful arguments. But there are powerful arguments on the other side too. Before |
turn to these, however, itis convenient first to say something about the Secretary of State’s initial
assurance to Senator Pinochet that the report's contents would be kept "entirely confidential”
(letter of 5 November 1999) and "would not be disclosed” save to the Secretary of State, DPP,
and Solicitor General (letter of 29 November 1999).

The Secretary of State's assurance of confidentiality

Although at first blush that express assurance might be thought of some importance, Mr Sumption
tells us that in fact it plays little if any part in the Secretary of State's decision not to disclose the
report. And that, indeed, is the logic of his argument: given that the contents of the report are in
any event confidential, then no assurance was required; equally, if the public interest in
disclosure is such as to outweigh the confidentiality, disclosure would have to be made whether
or not an assurance had been given. Inshort, Mr Sumption tells us, the assurance was given
because itwas thought that in those circumstances Senator Pinochet would be more likely to
agree to independent medical examination (his health having been put in issue by Chile rather
than himself) but the Secretary of State regarded itin any event as subject to an implied term that
itwould give way to any overriding public interest. Mr Sumption, indeed, further suggests that
disclosure has already been made in two respects beyond that to which Senator Pinochet
consented. In the first place, the report was disclosed to the CMO, an officer of the Department of
Health, not the Home Office. Secondly, the report's conclusions were announced by press notice,
to the effect that Senator Pinochet is and is likely to remain permanently unfit to stand trial, and
moreover the Secretary of State has published his instructions to the clinicians and the criteria by
which they reached their conclusion, namely Senator Pinochet's ability to follow the proceedings,
give intelligible instructions to his lawyers, recall events, and give coherent evidence.

There is this further important consideration. As Mr Stadlen, the senior Home Office official
concerned with extradition, states in his witness statement of 7 February 2000 (provided at our
request during the hearing):

"In almost all cases where the accused's health is raised as a serious issue, Ilwould normally
expect itto be necessary to seek further information from the requesting state. There are two
reasons for this. The first is that the accused's condition is almost invariably amenable, at least to
some extent, to treatment or alleviation. Its significance may therefore depend on the facilities
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available in the requesting state for treating him or otherwise dealing with his condition ... This is
so, whether itis being contended that the accused is unfit to stand trial or simply that itwould be
unduly harsh to extradite him. The Home Office's ordinary practice in such cases is to seek
information on this point from the requesting state, so that it can be put before the Secretary of
State when he makes his decision. For this purpose itis usually necessary to supply the
requesting state with a copy of the medical report so that it may properly consider the facilities for
dealing with the problems described in it. The second reason why the accused's health may
make it necessary to seek further information from the requesting state applies only to cases
where itis being said that he is unfit to stand trial. In this case the Home Office may ask the
requesting state what are its criteria and procedures for determing the accused's fitness to plead.”

Mr Stadlen then describes Senator Pinochet's case as unique in a number of respects including
this:

"... his condition is of such a nature that no significant improvement can be expected. This meant
that there was no question of enquiring of the requesting states what facilities they had for
treatment or alleviation. So far as lam able to discover, there has been no previous case of an
accused who on the best available medical evidence, was permanently unfit to be tried."

itfollows from all this that had the report not, uniquely amongst such reports, concluded that no
significant improvement can be expected in Senator Pinochet's condition, itwould in any event
have been disclosed to the requesting states. Itis hardly surprising that in these circumstances
the Secretary of State's case for non-disclosure is not founded upon the assurance. The
assurance accordingly has now lost the significance which appears earlier to have been
attached to it - not least, for example, in the Home Office's letter to Amnesty of 18 January 2000 -
and itis therefore unnecessary to explore, as at one stage had seemed essential, both the
wisdom and the effect of the Secretary of State having given the assurance in the first place.

On analysis there arises but a single question in this case: does the public interest in making the
limited further disclosure now sought outweigh the remaining confidentiality in the report? That in
turn seems to me to depend upon whether disclosure to the requesting states is required in the
interests of fairness. Iffairness demands disclosure, then to my mind disclosure clearly becomes
the overriding public interest.

The Applicants' Argument

Although both Mr Pleming QC for Belgium and Mr Drabble QC for Amnesty made their own very
full written and oral submissions to the court, Ithink it convenient, now that standing is no longer
in issue because the applicants jointly seek the same relief, to treat their cases for the most part
indistinguishably. Three central themes dominate their arguments. First that, contrary to Mr
Sumption's core submission, the requesting states might well be able to make useful
representations on the content of the report. Second, that an executive decision maker, acting
quasi-judicially as the Secretary of State on 13 January 2000 told Parliament he is, cannot
properly withhold from directly interested parties the very material which is likely to form the
foundation of his decision simply on the basis of his ipse dixit that its conclusions are
incontrovertible. Third, itis submitted that the appearance of fairness is of very particular
importance in the circumstances of this unique case. Let me consider these briefly in turn.
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The applicants contend that, if the report were disclosed to them, the requesting states would be
able to express views (a) upon the value of the particular tests used to establish whether Senator
Pinochet could meaningfully participate in a trial, (b) whether or not his condition (i) could be
feigned, and (ii) is permanent, and (c) whether the analysis of the tests and the conclusions
drawn from them were valid. The mere fact that the clinicians selected for the examination were
of great eminence and that the CMO was later involved does not mean that the conclusions
drawn from the report are necessarily unassailable. Itis salutary to recall Megarry J's celebrated
dictum in John v Rees [1970] Ch. 345,402:

"It may be that there are some who would decry the importance which the courts attach to the
observance of the rules of natural justice. 'When something is obvious,’ they may say, 'why force
everyone to go through the tiresome waste of time involved in framing charges and giving an
opportunity to be heard? The result is obvious from the start.”’ Those who take this view do not, |
think, do themselves justice. As everybody who has anything to do with the law well knows, the
path of the law is strewn with examples of open and shut cases which, somehow, were not;
unanswerable charges which, in the event, were completely answered; of inexplicable conduct
which was fully explained; of fixed and unalterable determinations that, by discussion, suffered a
change. Nor are those with any knowledge of human nature who pause to think for a moment
likely to underestimate the feelings of resentment of those who find that a decision against them
has been made without their being afforded any opportunity to influence the course of events.”

Milner, submit the applicants, was a very different case. At the heart of the judge's conclusion
there was that the undisclosed reports contained essentially expressions of opinion rather than
disputed matters of fact; the applicant "might have vigorously dissented from them, but could not
in any sensible way have corrected them." Here, by contrast, the medical opinions relied upon by
the Secretary of State depend crucially on the undisclosed primary facts and, it is said, the
requesting states (or rather the medical experts advising them) may well have informed comment
to make upon them.

The applicants’ second main argument is that where, as here, the undisclosed report founds the
very basis of the proposed decision, a fairness challenge cannot be resisted simply by asserting
that its effect is overwhelming. That is decision-making by ministerial fiat based on unexamined
material. Itis hidden justice, the very antithesis of a just procedure. Once, as here, an obligation
to act fairly to the requesting states as directly interested parties is recognised, then the material
upon which itis proposed to take the decision should be made available to them unless there are
compelling reasons to the contrary. Here there are not. Given (@) the extent to which the
conclusions of the report have already been made public, and (b) the limited and closely
controlled further disclosure now sought, comparatively little further impairment of privacy would
be involved.

Thirdly, this is on any view a highly exceptional case and yet, paradoxically, it appears to be the
only extradition case in which, according to Mr Stadlen, the Secretary of State has not consulted
with the requesting state on the medical issues raised in respect of the accused. One exceptional
feature of this case is that it involves allegations of international crimes, crimes against not only
the laws of particular states but the laws of all nations. Lord Browne-Wilkinson in R v Bow Street
Magistrate ex parte Pinochet (No. 3) [1999] 2 WLR 827, 841, noting that the international law
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prohibiting torture has the character of jus cogens or a peremptory norm, said this:

"The jus cogens nature of the international crime of torture justifies states in taking universal
jurisdiction over torture wherever committed. International law provides that offences jus cogens
may be punished by any state because the offenders are ‘common enemies of all mankind and
all nations have an equal interest in their apprehension and prosecution’: Demjanjukv Petrovsky
(1985) 603 F.Supp. 1468."

The applicants contend that it cannot be right for the executive of a single state to make so
fundamental a decision in relation to the unfitness for trial of an alleged "enemy of all mankind"
without subjecting the underlying medical report to some form of consideration by requesting
states who "have an equal interest in [Senator Pinochet's] apprehension and prosecution.”

Conclusions

I have not found this an easy case. There are, as I have said, powerful arguments on both sides.
Ultimately, as I have sought to explain, there is but a single question for our determination: does
fairness require disclosure of this report to the requesting states? This is not a question which we
can shirk on the footing that the procedure to be followed by the Secretary of State is
substantially a matter for him. Itis not. As De Smith, Woolf and Jowell, 5th edition, states at pages
406- 407:

"Whether fairness is required and what is involved in order to achieve fairness is for the decision
of the courts as a matter of law. The issue is not one for the discretion of the decision-maker. The
test is not whether no reasonable body would have thought it proper to dispense with a fair
hearing. The Wednesbury reserve has no place in relation to procedural propriety.”

The footnoted case of R v Panel on Takeovers and Mergers ex parte Guinness [1990] QB 146 is
clear authority for that proposition.

Ireadily see the force of much of Mr Sumption's argument. In common with the Secretary of State,
Itoo doubt whether on sight of the report the requesting states would in reality be able to make
representations seriously challenging the cogency of its conclusions. Irecognise too that some
additional loss of confidentiality and privacy would be involved in any further disclosure of the
report and that Senator Pinochet remains an unconvicted accused who himself has rights which
must be protected. Itis also true that under the scheme of extradition contemplated by the
European Convention and the 1989 Act there is no right in the requesting state, let alone anyone
else, to participate fully in decisions taken by the executive of the requested state in the exercise
of its wide discretion. As Mr Stadlen observes:

"In no previous case of which lam aware has the Secretary of State announced a provisional
decision publicly and invited representations from the parties. Representations were invited on
this occasion from those who had participated in the hearings in the House of Lords and made
representations on the two occasions when the Secretary of State was considering the issue of
Authorities to Proceed. This reflected the exceptional public controversy surrounding the
Pinochet case, and a genuine belief that human rights organisations with special expertise of
international human rights law and practice might have something to say in those areas which
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would be of value in the decision-making process.”

The Secretary of State plainly cannot be faulted in the care he took to commission as expert and
authoritative a medical report as possible, nor in the range of those whom he later chose to
consult. He is, indeed, much to be commended in these regards. Mr Sumption makes the further
telling point that never previously has a requesting state (or anyone else) sought to challenge a
decision of the Secretary of State favourable to the accused. Rather such decisions have hitherto
been accepted with good grace. ltis, he submits, of some significance that Spain is not amongst
those challenging the present decision. These are, Irepeat, powerful arguments.

Yet despite them all 1find myself driven to conclude that this report really ought to be disclosed to
the requesting states. The decision which the Secretary of State is "minded to" take is, it need
hardly be emphasised, one of very great moment. Its consequence would be that Senator
Pinochet, accused though he is of the most terrible crimes, would be effectively untriable
anywhere in the world. He would not be extradited to Spain. No more would he be extradited to
any of the other three requesting states. Although theoretically the Solicitor General and DPP
would need to reach an independent decision on whether to prosecute him here under Article 7
of the Torture Convention, the inescapable logic of the Secretary of State's position is that they
too would inevitably find Senator Pinochet unfit for trial. Whilst, of course, the Chilean authorities
would not themselves be bound by the Secretary of State's conclusion, Senator Pinochet would
presumably pray it in aid with compelling effect in any proceedings brought against him there. If
ever there were a case in which the integrity of the international criminal justice system needed to
be demonstrated, a case calling for the highest standards of fairness and transparency, this is it. It
is simply not satisfactory that this all-important medical report should be seen only by four office-
holders within a single state.

Much would be gained by the limited further disclosure now sought; comparatively little lost. The
gains would be first and foremost that the requesting states would have the opportunity to
comment - and just might have something constructive to say - about the report's conclusions.
Second, justice would be seen to be done. Third, minds would be set at rest. If, as the Secretary
of State clearly supposes, those who see the report are almost certain to endorse his conclusion
upon it, that very endorsement might be expected to reassure the wider world. More than mere
courtesy (or "good public relations” as Mr Sumption came to call it) would be achieved: a
uniquely controversial case would have been decided according to the fairest possible
procedures. And what would be lost? Little in the way of delay, even at this late stage. As we
indicated during the hearing, the Secretary of State would need to allow the requesting states no
more than perhaps seven days following sight of the report to make their final comments upon it
itwould then be for him alone (aided by such further advice as he chose to take) to evaluate
these responses and reach his final decision. There is no question of embarking on "a lengthy
and elaborate trial” of the kind rightly held inappropriate in ex parte McGuire. Nor will the order
proposed here represent a charter for disappointed prosecutors or victims in future; it is difficult to
imagine another case combining so many extraordinary features as this one.

As for the additional loss of confidence involved in further disclosure of the report, this seems to
me in the particular context both limited and predictable. Its limited nature is surely obvious. The
report's conclusions have already been publicly announced. What remains to be disclosed are
the factual findings underlying them and these will be seen only by the requesting states and
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under conditions of strict confidence. Why ldescribe this additional loss of confidence as
predictable is because the issue to which the report goes -the accused’s fitness for trial - is
ordinarily one for resolution within the judicial process. Under domestic law the question of
fitness to plead is one for a jury, that of general fitness to stand trial (at any rate once proceedings
have started) one for the judge. And, as lunderstand it, in all the other states party to the
European Convention on Extradition the present issue would fall to be resolved by the courts
rather than the executive. Indeed, were Senator Pinochet to rely on his medical condition in the
course of his pending habeas corpus application under s.11 of the 1989 Act (the terms of which
precisely mirror those of s.12), the report then would clearly have to be disclosed at least to
Spain.

Irecognise, of course, that initially itwas Chile who put Senator Pinochet's medical condition in
issue and that itwas at least partly for this reason that the express assurance of confidentiality
was given. Once, however, Senator Pinochet lent himself to what is essentially an application for
discharge on the ground of unfitness to stand trial - as to my mind he did by submitting to medical
examination - and once one discounts the express assurance of confidentiality - as for the
reasons already given one must -these factors cannot in my judgment outweigh the demands of
fairness and transparency in the decision-making process.

What, then, of the respondents’ reliance on Article 8 of ECHR to protect Senator Pinochet's
privacy? In my judgment itis misplaced. Accepting entirely, as ldo, "that the protection of...
medical data is of fundamental importance to a person's enjoyment of his or her right to respect
for private and family life" (see MS v Sweden (1999) 28 EHRR 313, 338), Inevertheless
conclude that the limited further disclosure proposed here would be both "in accordance with the
law" and "necessary in a democratic society ... for the prevention of discorder or crime". I have
already described the proposed disclosure as predictable and to my mind Senator Pinochet
could properly have foreseen that itwould be required by the common law in the interests of a fair
and just procedure. "The prevention of disorder or crime" extends to the prosecution or
extradition of alleged offenders and again it seems to me that the limited further interference with
Senator Pinochet's rights proposed here is proportionate to the pressing social need for such a
process to apply fairly to all concerned and not merely the accused himself. Even, therefore, were
the Human Rights Act 1998 already in full force, Ilwould not regard the proposed order as
involving any violation of Senator Pinochet's Article 8 rights.

tfollows from all this that on the central issue arising on this challenge Iwould hold that fairness
demands that the report now be disclosed to the four requesting states and that they be given a
brief opportunity to comment upon it. Ireject the Secretary of State's argument that this can be
dispensed with as "pointless,” and Ireject too his and Senator Pinochet's contention that the loss
of confidentiality and privacy involved is disproportionate to the advantages this will bring. In the
result, the Secretary of State is not merely entitled to make disclosure; he is obliged to do so. The
governing interest is the public interest in operating a procedure which would be perceived and
accepted by the great majority to be fair. That is the imperative and in my judgment it outweighs
any contrary private interest. That, therefore, is the order Iwould make.

Ishould perhaps add this. Iregard the challenge advanced by these particular applicants as
neither weaker nor stronger than any challenge which Spain itself might have brought. Not
weaker because, once their standing is accepted, the court must rule on the issue raised -the
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fairness and thus the legality of the procedure impugned - no less than were Spain the applicant.
Not stronger because Ifind no substance in any of the party-specific arguments raised by each
applicant. Ireject Mr Pleming's contention that Belgium must be regarded as "some other public
body" (within Lord Bingham's formulation in ex parte Thorpe) which now needs to see the report
"to perform its public duty”, namely to decide whether or not to pursue its own extradition request.
That seems to me entirely artifical and contrived. But, of course, the submission is an
unnecessary one given that ex parte Thorpe cannot in any event avail the Secretary of State
once the court holds, as Iwould, the further disclosure to be "necessary for [the] performance of
[his] public duty.” Nor do Ifind Mr Drabble's reliance on Article 6 of ECHR any more convincing
than did Maurice Kay J on the initial application. The argument in essence is that a number of
torture victims represented by Justicia propose to bring civil claims in Spain which would be
dependent upon the successful prosecution there of Senator Pinochet, and that this prospect
ought not to be curtailed by the Secretary of State's proposed decision without the process being
attended by greater procedural safeguards than have thus far been afforded. Of course one
sympathises deeply with the victims of torture: their concerns that justice in the extradition
process be done and be seen to be done is readily understandable. Their civil claims, however,
to my mind add nothing to their urgent plea that, if at all possible, Senator Pinochet should stand
trial.

Finally this. Much was made by Mr Pleming in argument of the importance in this case of
international law obligations and the comity of nations, and true it is that our law is replete with
dicta explaining how extradition is founded in concepts of comity and reciprocity. But itis
important to recognise the nature of the rules of comity in public international law. They are, said
Lord Diplock in Buck v The Attorney General [1965] 1 Ch. 745 at 770, "the accepted rules of
mutual conduct as between state and state which each state adopts in relation to other states and
expects other states to adopt in relation to each other". Or, as Donaldson LJ put itin Buttes Gas
and Oil Company v Hammer [1981]QB 223 at 256: "do as you would be done by".

Ido not believe that comity in the present context requires more of the Secretary of State than that
he acts with the conspicuous fairness to the requesting states which disclosure of the report to
them would represent. And this too should be added. Comity, like fairness, is a two-way street.
Both Belgium and Amnesty have clearly stated that they would support the Secretary of State's
decision if only they could be satisfied that Senator Pinochet is indeed shown by the report to be
permanently unfit to stand trial. The requesting states, one must hope and expect, will not lightly
dissent from the Secretary of State's conclusion. They will wish to be scrupulous to ensure that
any critique they make of the report is itself fair. They too must do as they would be done by.

That, however, is but a footnote. For the reasons given earlier, this application succeeds.

Mr Justice Latham:

This application raises novel and difficult issues as to the functions and duties of the Secretary of
State in a case which has already resulted in substantial legal and political controversy. lagree
with Simon Brown LJ that the issue before us can be reduced to the single question: did fairness,
in the context of these extradition proceedings, require the Secretary of State to disclose the
contents of the medical reports to the requesting states? The Secretary of State has consistently
argued that the obligation upon him, when considering whether or not to exercise the
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discretionary power under Section 12 of the Extradition Act 1989 not to order Senator Pinochet's
return to Spain, required him to do no more than fully inform himself of all relevant material, and
come to a rational decision in the light of that material. He accepts a limited duty to consult those
from whom he invited representations as to what consequences should follow from his
conclusion that Senator Pinochet is unfit to stand trial. He also accepts that he would be bound to
take into account any relevant representations made by any person, organisation, or country, and
in particular the requesting states, who, although not expressed to be consultées, nonetheless
clearly had the opportunity to make representations. He asserts that no useful purpose would be
served by consulting in relation to the medical reports, as to which he has already reached a
clear and unequivocal conclusion, supported by the Chief Medical Officer. Further medical
opinions he says would either be of no value, as any doctor seeking to give such an opinion
could not examine Senator Pinochet himself, or be of little value. tfollows that there is no
significant prospect of consultation in relation to the medical reports producing any material of
value in the decision that he has to make. Itfollows, he says, that there is no public interest which
could justify the clear breach of confidence which would be entailed in disclosing the medical
reports.

The Human Rights organisations, and Belgium, have all now narrowed their argument to the
proposition that the requesting states have an interest in the decision which is sufficient to entitle
them to be consulted as a matter of fairness, and that proper consultation necessarily involves
disclosure of the medical reports. They say that the Secretary of State has misdirected himself if
he considers that no useful purpose could be served by such disclosure. Itis said that useful
comment could be made, inter alia, about whether or not the clinical examination and tests were
appropriate and did support the medical opinions expressed, and whether or not the medical
opinions supported the Secretary of State's conclusion. Itis pointed out that the Secretary of
State himself considered that it was appropriate, strictly in breach of the assurance of
confidentiality, to obtain the opinion of the Chief Medical Officer. The consultation offered is so
restricted as to be meaningless. The resultwould be that the Secretary of State could come to a
conclusion which would have the consequences described by Simon Brown LJ on the ipse dixit
of the Secretary of State without any opportunity for anyone, including the Court, to comment on
the extent to which the conclusion the Secretary of State has reached as to Senator Pinochet's
condition is indeed justified by the medical reports.

Those are the battle lines drawn by the protagonists on what Iconceive to be the central issue. |
agree with Simon Brown LJ that the discrete point taken by the Human Rights organisations
based upon Article 6 of the European Convention of Human Rights has no merit. Whilst the
interests of victims are capable of being a consideration relevant to the exercise of the Secretary
of State's discretion, a refusal to order Senator Pinochet's return in no way interferes with the
rights of those victims in the United Kingdom nor does it preclude them from bringing civil
proceedings wherever they wish to do so. Equally, for the reasons that he has given, it seems to
me that the arguments which have been addressed to us arising out of the assurances given to
Senator Pinochet are of subsidiary relevance. The assurance was inevitably subject to any
overriding considerations of public interest. Clearly Article 8 is relevant in this context; but, as
Simon Brown LJ has explained, does not at the end of the day add anything in this context to
domestic law.

Having formulated the essential question in the way | have, Ido not intend to dissent in any way
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from the proposition of the Secretary of State that the exercise that he is engaged in is the
exercise of a discretionary power, in which his fundamental obligation is to take reasonable steps
to inform himself of all relevant material and come to a rational conclusion on that material.
Fairness will necessarily be part of the process wherever the exercise of the discretion is capable
of affecting the interests of a person or body to the detriment of that person or body. But that
general statement of principle is in one sense no help. The Secretary of State has, by implication
even if not expressly, accepted a duty to act fairly in the sense that he considers that it is
appropriate for him to obtain representations in relation to the course of action that he should
adopt in the light of his conclusions. The concept of fairness underpins the duty to consult. Itis
the rationale of any express duty to consult, and the justification for any implied duty, whether
expressed as arising from a legitimate expectation, or otherwise. The difficulty is in deciding how
the concept of fairness can be met in any given case.

In R v Home Secretary ex p Doody [1994] 1AC 531 at page 560 Lord Mustill set out a number of
factors which have to be borne in mind. In particular he said:

"(3) The principles of fairness are not to be applied by rote identically in every situation. What
fairness demands is dependent on the context of the decision, and this is to be taken into account
in all its aspects.

(4 An essential feature of the context is the statute which creates the discretion, as regards both
its language and the shape of the legal and administrative system within in which the decision is
taken.

(5) Fairness will very often require that a person who may be adversely affected by the decision
will have an opportunity to make representations on his own behalf either before the decision is
taken with a view to producing a favourable result; or after it is taken, with a view to procuring its
modification; or both.

(6) Since the person affected usually cannot make worthwhile representations without knowing
what factors may weigh against his interests of fairness will very often require that he is informed
of the gist of the case which he has to answer.....

.... the respondents acknowledge that it is not enough for them to persuade the Court that some
procedure other than the one adopted by the decision maker would be far better or more fair.
Rather they must show that the procedure is actually unfair. The Court must constantly bear in
mind that it is to the decision maker, not the Court, that parliament has entrusted not only the
making of the decision but also the choice as to how the decision is made."

In the present case, the context includes not only domestic legislation, but international treaties,
as explained by Simon Brown LJ. There is much to be said for the view which underpins the
argument of the Secretary of State, that the requesting state has only a limited role once the
requested state has accepted that extradition procedures are appropriate in relation to the
accused in question. Clearly, at the time that it is making the request, it has the task of setting out
sufficient material to persuade the Secretary of State to give his authority to proceed. But
thereafter, apart from the opportunity to respond to a request for further information, neither the
European Convention on Extradition Order 1990 nor the Extradition Act 1989 envisage a
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separate role for the requesting state beyond that required for the judicial process of determining
whether the requirements of the Act have been satisfied so as to justify the return of the accused.

In support of their argument that the requesting state does have a role in any discretionary
decisions which may fall to be made, the Human Rights organisations and Belgium rely on the
international obligation of comity which, itis said, requires a requested state to consult a
requesting state if a discretionary decision to refuse to order return is contemplated. | have
considerable difficulty with this argument. If a settled practice could be identified by which nations
did consult in such circumstances, then that might have provided some basis for the argument
that comity, as a distinct principle, had some application to this type of situation. Inthe absence of
any evidence of such practice, Icannot see how the concept of comity advances the case any
more than the general principle of fairness does. Either a requesting state has, in the context of
the treaties and legislation a sufficient interest in a particular decision to justify the conclusion
that a failure to consult will amount to unfairness, or itdoes not.

For my part, I have little difficulty in accepting the proposition that the requesting state does have
a sufficient interest in a decision as to whether or not, in the exercise of discretion, the Secretary
of State should decline to order return to justify imposing upon him the obligation to act fairly
towards the requesting state. In truth, 1do not believe that the Secretary of State would seek to
argue the contrary. The real question is whether or not in choosing to invite representations on
the limited basis that he did, he in fact acted fairly. The Secretary of State submits that he did; he
did not consider that any purpose would be served by offering consultation in relation to the
medical reports, as the results of that consultation could not realistically be expected to have
provided any useful material for the purposes of the exercise of his statutory functions. The cases
of R v Joint Higher Committee on Surgical Training ex parte Milner [1994] 7 Admin CR 56 and R
v The Chief Constable of the Thames Valley Police ex parte Cotton [1990] IRLR 344 are
authority for the proposition, itis said, that where no purpose could be served by giving an
opportunity to comment on or make representations about matters to be taken into account by the
Secretary of State, no unfairness results if such representations were bound to be of no effect.
Assuming for the moment that those cases are authority for that proposition, this argument, in my
judgment, brings into useful focus the fact that the approach of both the Secretary of State, and
the Human Rights organisations and Belgium essentially point in the same direction. As Isee it
the Secretary of State accepts that were consultation appropriate, it must be the sort of
consultation described by Webster J in R v Secretary of State for Social Services ex parte
Association of Metropolitan Authorities [1986] 1IW LR 1. And, as lunderstand it, he accepts that if
representations resulting from such consultation are capable of producing material which might
have a significant effect on the exercise of his statutory function, then, in relation to a person who
in fairness he should consult, he is under an obligation to do so effectively. Itfollows that if, on the
one hand, fairness to the interests of the requesting states points to the need for consultation,
and, on the other, consultation in relation to the content of the medical report could produce
material capable of affecting the Secretary of State's decision, then disclosure of the reports
would be necessary in order to meet the obligation of fairness.

In my judgment the argument that no useful representations could be made about the content of
the medical reports is untenable. The Secretary of State himself considered that the views of the
Chief Medical Officer were at the very least relevant. Other informed representations may

produce useful information, opinion or argument to help the Secretary of State to decide whether
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the medical examinations were sufficient and appropriate, and whether the conclusions are
justified, and are a secure basis upon which to determine that Senator Pinochet is unfit to stand
trial. Confirmation of his present view could be as helpful as criticism. To deny the requesting
states the opportunity to make such representations is in my judgment unfair in the sense that
effective consultation has been denied to them.

There is therefore a sufficiently clear public interest in their disclosure, but only to requesting
states, to justify overriding Senator Pinochet's right to confidentiality. That confidence has, in any
event, been compromised by disclosure to the Chief Medical Officer, and by the very nature of the
Secretary of State's public statement as to his present intentions. Limited disclosure to one or
more of the requesting states on appropriate terms would not, in my judgment, breach the
domestic law of confidence, nor Article 8 of the European Convention on Human Rights which
recognises the public interest, in particular in relation to the prevention of crime, which is a wide
enough interest to encompass decisions such as this taken in the course of criminal proceedings.

Mr Justice Dyson:

These applications are but the latest in a long series of legal proceedings that have been
generated by the detention of Senator Pinochet in this country, and the subsequent attempts to
have him extradited. Two features of this case are particularly relevant to the applications. First,
and overwhelmingly, the charges are of the utmost gravity. They have attracted strong and
emotional responses worldwide. We were told that the Secretary of State has received 47,000
representations as to how he should exercise his powers under section 12 of the Extradition Act
1989. The alleged crimes offend against the laws of all nations. Torture is a "peremptory norm" of
international law, which may be punished by any state, because "the offenders are "common
enemies" of mankind, and all nations have an equal interest in their apprehension and
prosecution": per Lord Browne-Wilkinson in R v Secretary of State for Home Affairs ex parte
Pinochet Ugarte (No 3) [1999] 2 WLR 827, 841B. No doubt, that is why the Secretary of State
took the course, never previously taken, of inviting a number of human rights organisations to
make representations to him. As Mr Stadlen puts it, this reflected the exceptional public
controversy surrounding the Pinochet case. There has been no previous case in which a
requesting state (or anyone else) has sought to challenge a decision by the Secretary of State
that is favourable to the accused. That is as good an indicator as any of the uniqueness of this
case.

Secondly, the Secretary of State has been advised that Senator Pinochet is at present unfit for
trial, and that no improvement in his condition can be expected. Ifthe Secretary of State had been
of the opinion that Senator Pinochet's condition was treatable, he would almost certainly have
disclosed the medical report to the Spanish authorities. This is because he would have wanted to
know whether the facilities for treating Senator Pinochet's condition were available in Spain
before deciding whether to extradite him.

The short question raised by these applications is whether the Secretary of State has acted
unlawfully in refusing to disclose the medical report without the consent of Senator Pinochet. The
applicants contend that fairness requires disclosure; the Secretary of State and Senator Pinochet
say that itdoes not. That is the stark issue that falls to be determined.
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In my view, the starting point is that the Secretary of State did decide to invite representations
before making his decision. That may have been an unusual course to adopt, but that is what he
did. Spain and the human rights organisations were expressly invited to make representations.
By writing in the terms that he did to the other requesting states, it seems to me that he impliedly
invited representations from them too. Itis submitted on behalf of the Secretary of State that the
invitation did not extend to making comment on the medical opinion that had been reached. ltis
said that all that was being offered was the opportunity to provide information that the Secretary
of State might take into account in exercising his discretion under section 12 of the 1989 Act. Mr
Stadlen says that he did not "envisage" that representations would include criticisms of the
medical examination. But it seems to me that the Secretary of State was asking for
representations quite generally.There was nothing in the letters of 11 January to indicate that the
representations could not include expressions of opinion, or that they could not express an
opinion on the medical issue. Infact, the principal purpose of the letters was not to elicit factual
information, but to seek the views of those consulted, so that they could be taken into account by
the Secretary of State when he made his decision whether or not to extradite.

Since the human rights organisations no longer seek disclosure of the medical report to
themselves, and are content with disclosure to the requesting states, Ishall give no further
separate consideration to their position. Itis said that there is nothing in the terms of the
European Convention on Extradition or the 1989 Act itself to indicate that the requesting state is
intended to have any role in the decision making process. That is unquestionably correct. But the
requesting state is not an intermeddling busybody: it has a vital interest in the outcome of the
extradition proceedings which it has initiated. Itis not necessary in this case to consider in what
circumstances (apart from seeking information to enable him to perform his section 12 function
properly) itis necessary for the Secretary of State to consult a requesting state. The fact is that
they were consulted.

Mr Sumption QC seeks to justify the refusal by the Secretary of State to disclose the medical
report by submitting that the main primary facts about Senator Pinochet's condition are a matter of
direct clinical observation, and cannot be challenged by those who have not observed him. The
rest is a matter of professional opinion based on those facts. The number and eminence of the
clinicians, and the fact that their report has been reviewed by the Chief Medical Officer must
make the possibility that the report contains some patent vitiating error "speculative and remote".
The Secretary of State has made no secret of the fact that he would have preferred to disclose
the report, but he has felt constrained to withold disclosure out of respect for the confidentiality of
its contents. In his view, the interest in preserving that confidentiality outweighs any public
interest in disclosure, principally because he considers that it is extremely unlikely that those
whose representations he has sought would be able to make any meaningful criticisms of the
report. ltfollows that, if the Secretary of State had considered that there was any reasonable
prospect that those who have been consulted could make any material comments about the
report, he would have disclosed it

ltis common ground that the Secretary of State was required as a matter of law to carry out the
consultation exercise fairly. As Lord Mustill said in R v Secretary of State for the Home
Department, ex parte Doody [1994] 1AC 1531,560E:

"(3@) The principles of fairness are not to be applied by rote identically in
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every situation. What fairness demands is dependent on the context of the decision, and this is to
be taken into account in all its aspects. (4) An essential feature of the context is the statute which
creates the discretion...(5) Fairness

will very often require that a person who is adversely affected by the decision

will have an opportunity to make representations on his own behalf either before the decision is
taken with a view to producing a favourable result; or after it is taken with a view to procuring its
modification.”

The issue is not whether there was a duty to act fairly, but as to the content of that duty: did it
require the disclosure of the report? Itwill therefore be seen that the issue is very narrow.

Nor is it in dispute that what fairness requires is a question of law for the court to determine. The
issue is not one for the discretion of the Secretary of State: see R v Panel on Takeovers and
Mergers, ex parte Guiness Pic [1990] 1QB 146. ltwas made clear by the Court of Appeal in that
case that, in judging fairness, the court should accept the decision maker's view of the facts,
unless (per Lord Donaldson at page 178H) that view is unreasonable in the Wednesbury sense.
Moreover, it seems (at any rate where the decision is that of a judicial or quasi-judicial body), the
court will give great weight to the decision maker's view of what is fair, especially where (as in
that case) the decision was that of a distinguished and experienced tribunal (per Lloyd LJ at page
184D). But as Lloyd LJ said, however, "in the last resort the court is the arbiter of what is fair"
(184E).

In the present case, the decision not to disclose the report did not depend on a controversial view
of the facts. Itis obvious that, even with sight of the report, the requesting states would be unlikely
to be able to make meaningful and telling criticisms of its contents. The points made by the
Secretary of State are powerful. The clinicians are renowned. Their report has been considered
by the Chief Medical Officer. The requesting states will not be able to conduct their own
examinations. None of this is in doubt. The issue is whether, on those facts, it is nevertheless
unfair to withold the report. The resolution of that issue does not depend on a rejection of the
Secretary of State's view of the facts.

Nor do Iconsider that any particular weight should be given to the Secretary of State's view of
what fairness requires in the particular circumstances of this case. This is not analogous to a
case (such as Guinness), where the fairness of the tribunal’'s procedures for holding an inquiry is
in issue. As Lloyd LJ pointed out (185E), the tribunal had great experience of City affairs, and
was well equipped to decide what was fair by City standards. The present case is concerned
with an exercise of executive discretion in circumstances quite unlike any which have previously
occurred. The Secretary of State had no relevant previous experience on which to draw. He was
in a very difficult position, and no better able than the court to decide whether fairness demanded
that he disclose the report.

In my view, therefore, it is for this court, untrammelled by the views of the Secretary of State, to
decide whether in the interests of fairness he should have disclosed the report. Mr Sumption (as
did Maurice Kay J) places considerable reliance on the decision in R v Joint Higher Committee
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on Surgical Training ex parte Milner [1994] 7 Admin LR 56 for the proposition that effective and
fair consultation does not require the disclosure of information of a kind that is not "amenable to
any significant challenge or any challenge that would have made any difference to the outcome"”
(page 469D). That was a case which concerned the witholding of confidential references by the
applicant's tutors as to his suitability to become an accredited specialist surgeon. The references
were placed before Ognall J. He held that they were essentially expressions of opinion by the
applicant's trainers as to his "overall aptitude"” for plastic surgery. The judge said that the
decisions did not depend on any disputed questions of fact or questions of fact which might have
been amenable to serious dispute.

Another authority cited to us was R v The Chief Constable of the Thames Valley Police, ex parte
Cotton [1990] IRLR 344. Inthat case, the applicant's employment was terminated for obesity. In
deciding to terminate the applicant's employment, the Chief Constable took into account a report
by the chief medical adviser. The applicant challenged the decision on the grounds of a breach
of natural justice, since the report had not been disclosed to him. ltwas held by the Court of
Appeal that the failure to disclose the report was not unfair. The applicant knew from the outset
that his weight was regarded by his employers as a crucial issue. He made all the
representations on that topic that he could have made, and the disclosure of the report would
have made no difference to what he would or could have said.

In my view, the present case can be distinguished from both of these authorities. A conclusion by
doctors that a person is unable to follow legal proceedings and to give a coherent statement of
his case comprises both fact and opinion. The doctors must decide what tests and what form of
examination to conduct. This involves an exercise of judgment (opinion) as to what is appropriate
in the circumstances. They must make their observations. This involves making findings of fact,
but ones where there may well be a significant component of judgment. Finally, on those findings
they must reach their conclusions as to the nature and extent of the medical problem, and its
likely duration. This is essentially a question of opinion.

The medical examination of Senator Pinochet took place over a period of 6 hours. ltis clear that
the assessment of his medical condition was a complex matter. itwas described by the Chief
Medical Officer as "extremely thorough", and their report was said by him to be "comprehensive".
Such a report is not analogous to the report by the applicant's tutors in Milner that he did not have
the aptitude of a plastic surgeon. Ognall J treated that conclusion as an expression of pure
opinion, and not one based on disputed fact which was not amenable to challenge. In the present
case, itis impossible to know whether the conclusions expressed in the medical report are based
on undisputed fact. More importantly, itis impossible to know whether the opinion component of
the exercise can reasonably be challenged without sight of the report. Without knowing what
tests were carried out, and what observations were made, how can one say whether the overall
conclusion is amenable to challenge?

Ex parte Cotton was quite different because there the court was satisfied that, even if the report
had been disclosed to the applicant, itwould have made no difference. At paragraph 60,
Bingham LJ gave a number of reasons why what Sir William Wade called "the dubious doctrine
that a hearing would make no difference"” would apply only rarely. These included the fact that,
as was memorably put by Megarry J in John v Rees [1970] Ch 345, 402, experience shows that
that which is confidently expected is by no means always that which happens.
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In the present case, itis impossible to say that the production of the report would make no
difference to the representations that the requesting states could and would make. That is
conceded by Mr Sumption. His point is that the possibility that disclosure of the report would
make a difference is so remote that it can safely be ignored. But by denying them sight of the
report, the Secretary of State has denied the requesting states the opportunity of expressing a
view, for example, as to (a) the adequacy of the tests conducted and observations made by the
doctors, and (b) the validity of the analysis of the results of those tests. In my view, itis a fair point
to make that the Secretary of State saw fit (in breach of his undertaking to Senator Pinochet) to
reveal the report to the Chief Medical Officer. Itis said on behalf of the Secretary of State that
there is no realistic possibility that the requesting states will be able to challenge, or raise any
material doubts about, the report without conducting a medical examination of Senator Pinochet.
If that is so, itdoes prompt the question: why was the Chief Medical Officer asked for his opinion?
Either a consideration of the report without a medical examination is a meaningful exercise or itis
not. Presumably, itwas thought to be worthwhile to ask the Chief Medical Officer to review the
report. Itis difficult to see why it has now become a pointless exercise.

When deciding what fairness demands, itis necessary to have regard to the whole context in
which the decision under section 12 is to be taken. In my view, fairness requires disclosure in this
case for the following reasons. First, the enormity of the alleged crimes. Were it not for that
feature, it is clear that the Secretary of State would not have consulted the requesting states or
the human rights organisations. Secondly, if the Secretary of State does not extradite Senator
Pinochet to one of the requesting states, he will be returned to Chile, and itis likely that he will
never be tried for these alleged crimes anywhere. Inview of the gravity of the charges, thatis a
startling result of the exercise of ministerial discretion. Itsimply serves to underline the
monumental importance of the decision that the Secretary of State is poised to make. No doubt
that is why he would prefer to disclose the report. Thirdly, the scope of the disclosure now sought
is very limited indeed. ltis that there should be disclosure to the four requesting states alone, but
only on terms that they agree to receive them on terms of confidentiality. The details of these
terms would have to be worked out, since the requesting states would clearly need to be at liberty
to disclose the report to independent doctors of the relevant disciplines. Fourthly, when one
assesses the impact of the proposed limited disclosure, it should also be borne in mind that there
has already been the widest possible dissemination of the basic conclusions of the medical
report. The whole world already knows that the gist of the report is that Senator Pinochet is unfit
to stand trial, because he would not be able to follow the proceedings, give intelligible
instructions to those representing him at trial, or give a coherent statement of his case. All of that
emerges clearly enough from the answers given by the Secretary of State to questions in
Parliament on 12 January 2000. The additional disclosure to a very limited class of persons
needs, therefore, to be put into its true perspective. Finally, in my view, it is simply not possible to
assess how likely itis that, following disclosure of the report, the requesting states would be able
to make representations on the medical issue that they would not otherwise be able to make,
representations which might influence the decision that the Secretary of State has to make.

In my judgment, the cumulative effect of these considerations is that fairness requires disclosure
of the report to the limited extent that | have indicated. In reaching this conclusion, Ihave not
overlooked the fact that, as a matter of common law, there was a public interest in maintaining the
duty of confidence owed to Senator Pinochet in respect of the contents of the report. But there
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was a competing public interest in disclosure to the extent that this was necessary to enable the
Secretary of State to carry out the consultation exercise fairly, and thereby to discharge his
functions under section 12 of the 1989 Act properly. Itis for the court to decide how this balance
should be struck. I have no doubt that, for the reasons already given, the balance comes down in
favour of the limited disclosure that is requested by the applicants in this case.

Mr Sumption and Mr Clive Nicholls QC both submitted that disclosure would infringe Senator
Pinochet's right to respect for his private life under Article 8(1) of the European Convention on
Human Rights. But it seems to me that the limited disclosure proposed would, in the exceptional
circumstances of this case, satisfy the requirements of Article 8(2), ie interference "in accordance
with the law and necessary in a democratic society... for the prevention of crime and disorder".
The balancing exercise to which I have referred has to be conducted as a matter of the English
common law, and that is sufficient to satisfy the requirement of "in accordance with the law". |
accept the submission of Mr Pleming QC that the proposed limited publication to the prosecuting
authorities of the requesting states is not different in kind from the publication that will be made to
the Solicitor General and the DPP, if the Secretary of State decides to make no order under
section 12. The "prevention of crime" includes the prosecution of crime. Mr Sumption concedes
this, but submits that it applies to disclosure to prosecuting authorities in requesting states only
after extradition has taken place. Ido not see why such a narrow approach should be adopted. It
seems to me that it is sufficient that proceedings should have begun in the requesting state, and
that a request for extradition should have been made. In my view, the limited proposed disclosure
is a proportionate interference with Senator Pinochet's Article 8(1) rights.

For all these reasons, Iwould allow these applications for disclosure of the report to the
requesting states. The precise terms will have to be the subject of agreement or further argument.

MR SUMPTION: My Lords, the Secretary of State requires copies of the medical report and
certain other associated material to the four requesting states in the course of this afternoon. lwill
deal with the question of terms in a moment if I may. He will not make a decision until he has
received and studied any observations which the four requesting states choose to make or the
time deadline has expired. Itis proposed that the requesting states will have seven days in which
to make their observations. That time will expire at 5 pm on 22nd February, next Tuesday. ltis
expected that a decision one way or the other will probably be made shortly after that time.

My Lords, as far as terms are concerned, we do not see that much discussion on terms is
required. The course that we propose to adopt, subject obviously to contrary directions from your
Lordships, is simply to inform the requesting states in accordance with your Lordships' decision
that this material is being supplied to them on terms of strict confidence, to make it clear that that
is not intended to prevent them from taking appropriate expert medical advice on its implications,
but otherwise we would take it for granted that having made that position clear to the requesting
states that they would adhere to that without any need for them to come back to us and say so in
terms.

My Lord, that deals with the question what, as we see it, will happen next. So far as the form of
order is concerned, subject again to your Lordships views on this, my learned friend Mr Pleming
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and lare, Ithink, agreed that it is appropriate that your Lordships should make a declaration, and
the declaration that I proposed, and that Ithink Mr Pleming accepts, is that the Secretary of State
is bound, before making any decision under section 12 of the Act, on the basis of the medical
report of 6th January to disclose a copy of that report in confidence to Spain, Belgium, France
and Switzerland.

Now, my Lords, that leaves, as far as relief is concerned, the specific claim for relief which is
made by Belgium in their Form 86A, which is of course, as your Lordships pointed out, more
extensive than what your Lordships have ordered. What Iwould invite your Lordships to do is
having made the declaration that I have indicated, to refuse the relief claimed so far as it extends
beyond requiring delivery of a copy of the medical report.

LORD JUSTICE SIMON BROWN: Why cannot we simply grant the application to the extent that
he made a declaration in the terms you have indicated?

MR SUMPTION: My Lord, that would effectively amount to the same thing, and might be a more
elegant way of doing it

My Lords, unless there is any other matter your Lordships wish me to deal with, those are the
only ones that I have to make.

MR PLEMING: My Lord, on behalf of the Kingdom of Belgium the declaration as suggested
would be satisfactory to my client. Again, so there be no doubt, and I have discussed this with Mr
Sumption, the disclosure to Belgium will also include some disclosure to the investigating judge,
Mr Van der Mish(?), and that is understood between us.

My Lord, there is only one other --

LORD JUSTICE SIMON BROWN: Mr Sumption, is there any problem on that?

MR SUMPTION: None at all. The covering letter which we propose to send will refer to the
authorities of the requesting state. We take it for granted that that means the administrative
authorities concerned with extradition and the magistrates responsible for the case. So, for
instance, itwill also include Judge Garzon(?) in Spain.

LORD JUSTICE SIMON BROWN: Thank you very much.

MR PLEMING: My Lord, would you then allow the application for judicial review with costs? That
would then only leave various small suggested typographical corrections to your Lordships’
judgment. Kfyou wish to receive those in open court we can give you a list of them. Otherwise we
will —

LORD JUSTICE SIMON BROWN: This are purely typographical. Perhaps the shorthand writer
may take them off you.

MR DRABBLE: My Lord, on the same basis lask for the declaration to be made on my
application for judicial review, and lalso ask for costs, including the costs of the proceedings in
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front of Maurice Kay J.

LORD JUSTICE SIMON BROWN: What, as a matter of interest, was the order for costs before —

MR DRABBLE: There was no order for costs.

LORD JUSTICE SIMON BROWN: Mr Nicholls, have you any submission on any aspect of all
this, not least the relief? Are you happy with the form of declaration?

MR NICHOLLS: My Lord, lam, yes.

LORD JUSTICE SIMON BROWN: Thank you very much.

MR NICHOLLS: My Lord, obviously we are concerned about the confidentiality, but, my Lord, in
the terms in which it has been expressed, we accept that it is as such.

LORD JUSTICE SIMON BROWN: Thank you very much.

Mr Sumption, costs.

MR SUMPTION: My Lord, my instructions are not to resist an order for costs from either Belgium
or Amnesty, so Ido not do so.

LORD JUSTICE SIMON BROWN: You are ready to pay both sets of costs?

MR SUMPTION: Yes, my Lord, those are my instructions.

LORD JUSTICE SIMON BROWN: Thank you very much.

Any there other applications at the Bar in relation to this matter? We have the habeas listed for
further directions.

Very well. Then we grant the application to the extent of making the declaration in the terms

agreed, and we order Secretary of State to pay the costs of both applicants Belgium and
Amnesty.
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CIRDIARB/98/2 Victor Pey Casado et Fondation Espagnole Président Allende
¢/ République du Chili

Piece C-MOO

Bréve synthése raisonnée de la méthode mise en ceuvre par la représentation du Chili
afin de faire échec a I’arbitrage: placer le Tribunal sous influence, prolonger la

procédure et maximiser les codts.

Article 706 du Code civil chilienl «La bonnefoi est la conscience
[que Ion a] d avoir acquis la pleine propriété de la chose par des
moyens légitimes, exemptés de fraude et de tout autre vice. (...)
I'erreur en matiére de droit constitue une présomption de mauvaise
foi, quin admetpas depreuve en sens contraire».

Bien que la Requéte ait été déposée le 7 novembrel997, celle-ci ne fut enregistrée par le
Secrétariat Général du CIRDI que le 20 avril 1998, la représentation de la République du
Chili usant de toute son influence pour que la Requéte ne soit pas enregistrée et ensuite pour
placer sous son controle le Tribunal arbitral.

Le 18 mars 1998 la représentation de I'Etat chilien, au mépris du devoir d'abstention que lui
imposait I'art. 36 (3) de la Convention de Washington, a exigé par écrit du Secrétaire Général
gu'il refuse I'enregistrement de la Requéte, pour incompétence, relativement a l'investisseur2
Il prétendait que M. Pey avait été le «Secrétaire du Président de la République, Dr. Salvador
Allende". Cette amorce n'a pas résisté au début du débat contradictoire3 M. Pey ayant
toujours été un homme d'affaires qui n'a jamais exercé quelque fonction politique que ce fut
au Chili.

Le 2 février 1999, lors de l'acte de constitution du Tribunal, le représentant de la République
du Chili a reconnu qu'antérieurement au 20 avril 1998 (date de I'enregistrement de la
Requéte), le Ministre de I'Economie du Chili s'était déplacé au CIRDI afin d'insister
personnellement pour que la Requéte introduite le 7 novembre 1997 ne soit pas enregistrée,
commettant ainsi une nouvelle infraction au devoir d'abstention qu'a ce stade de la procédure
lui imposait encore l'art. 36(3) de la Convention de Washington.4

Le 5 mai 1998 la représentation de la République du Chili a enfreint I'art. 41 de la Convention
eta exigé du Secrétaire Général I'annulation de I'enregistrement de la Requéte tant eu égard a
des considérations relatives a I'investisseur que relativement a la Fondation espagnole; et a
annoncé qu'au cas ou l'enregistrement de la Requéte serait maintenue, il demanderait la nullité
de toute I'action; il tentait également de faire pression sur le futur Tribunal, en déclarant qu'il
demanderait la nullité de la Sentence, si ce dernier se déclarait compétent5

Le 29 juillet 1998 la représentation de la République du Chili a désigné, en qualité d'Arbitre,
« el distinguidojurista mexicano Don Jorge Witker Veldsquez», en passant sous silence qu'il

'Art. 706.La buenafe es la conciencia de haberse adquirido el dominio de la cosapor medios legitimos, exentos
de fraude y de todo otro vicio. Asi en los titulos translaticios de dominio la buenafe supone la persuasiéon de
haberse recibido la cosa de quien tenia jafacultad de enajenarla, y de no haber habidofraude ni otro vicio en el
acto o contrato. Unjusto error en materia de hecho no se opone a ja buenafe. Pero el error en materia de
derecho constituye unapresuncién de malafe, que no admite prueba en contrario.

2Piece C-MO1. Mémoire du 17 mars 1998 point 41311

3 Le démenti des demanderesses, et la preuve pertinente, ont été immédiaterment communiqués au Centre, le 23
mars 1998

4 Piéce C-M0O1. Mémoire du 17 mars 1998 4.131.1.1

5 Piece C-M0O1. Mémoire du 17 mars 1998 p. 41312
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était chilien iure soli et iure sanguinis. Dans cette méme lettre, la République du Chili
proposait comme Président du Tribunal arbitral un ressortissant chilien et tentait ainsi de
former un Tribunal arbitral dont la majorité des membres seraient de la nationalité I'Etat
contractant, en violation de I'Article 39 de la Convention de Washington.6

6. Le 19 ao(t 1998 la représentation de la République du Chili s'oppose avec succes a la
nomination par le Centre du Prof. Albert Jan van den Berg, en qualité de Président du Tribunal
arbitral, au motif qu'il est ressortissant d'un pays européen.7

7. Le 12 ao(t 1998 la représentation de la République du Chili dans le présent arbitrage propose
aux Autorités du Royaume d'Espagne de s'opposer a la compétence du CIRDI dans I'affaire
Pey-Casado au moyen d'une « interprétation » des articles 11 ; 1.2 ;22 ; 101 ; 102 et du
Préambule de I'Accord entre I'Espagne et le Chili de protection des Investissements (AP1)8
textes de pertinence majeure dans ce dossier, tout en affirmant que ces démarches sont sans
rapport avec la procédure alors déja en cours.

8. Le 14 septembre 1998 le Centre désigne M. Gonzalo Flores, ressortissant Chilien, en qualité
de Secrétaire du Tribunal arbitral. &

9. Entre les 29 septembre et leroctobre 1998ly, une délégation de la République du Chili,
composée des représentants de la République du Chili dans la procédure arbitrale se déplace a
Madrid et signe, avec des fonctionnaires espagnols, un accord aux fins d'interprétation de
I'API Espagne/Chili relative a la notion d'investisseur afin de permettre au Chili de s'opposer a
la compétence du CIRDI dans l'affaire Pey Casado.1l Ce faisant, la République du Chili viole
non seulement la Convention de Washington, mais également I'Article 106 de I'API qui
dispose : "les parties contractantes s'abstiendront d'échanger, cm travers des canaux
diplomatiques, des arguments concernant l'arbitrage ou une action judiciaire déja entamée
jusqu'a ce que lesprocédures correspondantes aient été conclues”.

10. Le 16juin 1999, & la suite de questions du Parlement, le Gouvernement espagnol déclare
devant le Congrés des Députés que le procés-verbal du leoctobre 1998, signé avec les
représentants du Chili concernant I'API n'a aucun effet sur la procédure arbitrale en cours.2

11 Le 18 novembre 1998 la représentation du Chili nomme comme arbitre M. Gaio Leoro-
Franco, Grand-Croix de I'Ordre Bemardo O'Higgins, la plus haute décoration de la
République du Chili3

12. Le 30 novembre 1998 le Ministre chilien de I'Economie, Monsieur Jorge Leiva Lavalle, a
adressé une lettre & Monsieur le Secrétaire Général du CIRDI ou il attaque le Centre pour
avoir enregistré la Requéte d’arbitrage.4

13. Le 3 décembre 1998 une haute autorité de la République du Chili, le Commandant en Chefde
la Marine, lancait une campagne médiatique visant les parties demanderesses (et le Centre),

6Piece C-MOI. Mémoire du 17 mars 1998, p.4.13.1.7

7Piece C-MO01. Mémoire du 17 mars 1998, p.4.13.1.8

8Piéce C4, Réponse des Demanderesses du 18 septembre 1999, point 1.3.3 et ss

9Piece NDO6f, Sentence du 8 mai 2008, para. 9

HMPiece NDO6fiSentence du 8 mai 2008, para. 438 et note de bas de page n°360

11 Piece N° 15 du Mémoire d’incomoétence de la Défenderesse ; Communication au Centre du 02.08.1999 ;
Piece C4 (Dossier Administratif du Ministére espagnol des Affaires Extérieures relatif au Proces-verbal du ler.
octobre 1998 suscité par le Chili afin d’interpréter I’Accord bilatéral de 1991 sur la protection des
investissements)

12Piéce C6, Déclaration du Gouvernement espagnol devant le Congrés des Députés, le 16juin 1999, sur le
Procés-verbal du ler octobre 1998, suscité par la délégation du Chili, et le Traité bilatéral de 1991 entre
I’Espagne et le Chili

13Voir la lettre de I’agent du Chili adressée au Centre le 18 novembre 1998

14Piece C-MO01. Mémoire du 17 mars 1998, p. 4.13.1.10
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14.

15.

16.

17.

18.

19,

20.

tentant de les faire apparaitre comme menacant la Sécurité Nationale, la libre disposition des
sous-marins SCORPIO, les plus modernes de la Marine de Guerre du Chili. b

Ce méme mois de décembre 1998, Maitre Testa, conseil externe du Comité des
Investissements Etrangers (CIE), représentant de la République du Chili dans la procédure
d'arbitrage, déposait son rapport concernant l'affaire Pey Casado, dans lequel il préconisait de
faire reconnaitre la propriété des titres de CPP SA & Messieurs Carrasco, Gonzalez, Venegas
et Sainte-Mariel6 Conformément a cette préconisation, le 24 avril 1999, Maitre Testa créait la
société ASINSA et mettait en ceuvre ce plan17

Le 2 février 1999 la représentation de la République du Chili a remis en main propre au
Tribunal arbitral une copie de la lettre du Ministre chilien de I'Economie, Monsieur Jorge
Leiva Lavalle, datée du 30 novembre 1998 et adressée a Monsieur le Secrétaire Général du
CIRDI, ou apres avoir attaqué le Centre pour avoir enregistré la Requéte l'auteur affirmait :
"nous déclarons formellement notre objection a la constitution du Tribunal”, et menagait de
"demander (...) la nullité de tout ce qui aura étéfait (...)" au cas ou le Secrétaire Général du
CIRDI n'annulerait pas I'enregistrement de la Requéte (Mémoire du 17 mars 1998, p.
4.13.1.11; voir la communication du Centre du 10 février 1999).18

Le 27 avril 1999, la société ASINSA acquiert a une niece de Monsieur Gonzalez les
prétendus droits sur les titres de CPP SA pour un montant équivalent a 4.125 dollars US. 0
Cinquante-deux jours apres, la société ASINSA réclame a I'Etat, sur le fondement de ces
titres, 982 728 US dollars pour Asinsa. L'identité des bénéficiaires d'Asinsa pour cette
opération demeure secreéte.2'

Le 24 juin 1999 les Demanderesses adressent un courrier au Ministre chilien des Biens
Nationaux l'informant de I'arbitrage CIRDI en cours depuis le 7 novembre 1997 et de son
objet, et attirent son attention sur l'exclusion des recours internes en application de la
Convention de Washington (fork on the road).2

Le 3juillet 1999 le Sénat du Chili propose au Gouvernement du Chili de réviser la
Convention bilatérale de 1991 avec I'Espagne sur les investissements, par mesure de rétorsion
a l'égard du présent arbitrage.2

Le 23 juillet 19992. a la demande de I'agent de la représentation du Chili dans la procédure
arbitrale, le Ministere de I'Intérieur ordonne l'altération de l'inscription "étranger" qui figure
sur la fiche signalétigue de Monsieur Pey Casado au registre de I'état Civil, tentant ainsi
d'imposer la nationalité chilienne aux fins de s'opposer a la compétence du Tribunal arbitral.

Le 28 avril 20002, le Ministere des Biens Nationaux prend la Décision n° 43 stipulant
I'indemnisant de tiers, héritiers des prétendus propriétaires des titres de CPP SA, ainsi que la

15 Voir I’exposé des demanderesses devant le Tribunal lors de la session constitutive du 2 février 1999, leur
communication au Centre en date du 9 février 1999 et le Mémoire du 17 mars 1998, p. 4.13.3

16 Piece C-M32. Déclaration de Maitre Testa reconnaissant avoir préparé ce rapport et avoir constitué ensuite
ASINSA (journal EIMercurio du 29 ao(t 2002)

17Piece C-M34, Constitution d’ASINSA, S.A. par des personnes participant aux travaux de la défense du Chili
dans la présente procédure et membres des Partis au Gouvernement du Chili, avec un capital social
équivalent a 165US$ (pieces C57, C78, C56)

18 Communication du Centre du 10 février; Piece C-MOIf. Mémoire du 17 mars 1998, p. 4.13.1.10

19Piece C-M35

211 ’identité des actionnaires d’ASINSA bénéficiaires de cette opération n’ajamais été dévoilée, piece C209

2L Piece C32. Le Ministre n’a pas répondu a cette lettre

2Piece C5. Cette décision n’a pas eu de suite, | ’'Espagne et I’'Union Européenne ont conseillé le Chili de ne pas
poursuivre par cette voie

2ZPiece ND0O6f. Sentence du 8 mai 2008, note de bas de page n°270

2 Piece NDO6f.
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22.

23.

24,

25.

26.

27.

28.

29.

société ASINSA, pour la confiscation des biens de CPP SA et EPC Ltée. C'est sur la base de
cette Décision n° 43 que, lors des audiences des 3 mai-5 mai 2000, la représentation de la
République du Chili qualifiera Monsieur Pey et la Fondation espagnole d'imposteurs, afin de
s'‘opposer a la compétence du Tribunal arbitral. 5

Le 2 février 2001 le Responsable des archives publiques du Chili dépositaire des documents
relatifs a CPP S.A. s'oppose a I'accés des Demanderesses a ses archives.

Avril 2001 : la représentation de la République du Chili s'oppose avec succeés a la désignation
par le Centre de Madame Gabrielle Kaufffnann-Kohler comme Présidente du Tribunal arbitral

Le 2 avril 2001 le représentant du Chili demande au Tribunal arbitral de lui communiquer le
détail d'une réunion & huis-clos du Tribunal, les opinions qui y ont été émises, le compte-
rendu, I'enregistrement, les notes prises pendant la réunion ou, alternativement, que chacun
des arbitres communique au Chili « une version précise et détaillée de ce qui a été discuté et
décidé pendant cette réunion on ces réunions, tout ceci certifié par Monsieur le Secrétaire du
Tribunal... ».

Le 6 avril 2001 le représentant du Chili renouvelle sa demande du 2 avril 2001 au Tribunal
arbitral.

11 avril 2001 : Les Demanderesses ont appris aprées son remplacement27 que la femme de
Monsieur Gonzalo Florés bénéficiait d'une aide pécuniaire de I'Etat chilien lorsque ce dernier
était le Secrétaire du Tribunal arbitral initial. B

Le 8 mai 2002 le Tribunal arbitral décide de joindre au fond le déclinatoire de compétence et
invite les Parties & soumettre leurs Mémoires sur la compétence et le fond de I'affaire, qui
tienne compte des questions posées par le Tribunal, au plus tard le 16 septembre 2002.

Le 23 mai suivant les Autorités du Chili accélerent le paiement de plus de 9 millions d'US$
aux bénéficiaires de la « Décision N° 43 » X

Parallelement, la représentation de la République du Chili sollicite des délais pour retarder la
soumission de son Mémoire, prévue le 16 septembre 2002, jusqu'au 14 novembre 2002 "'
Dans l'intervalle, la République du Chili met en exécution le réglement de la Décision n°® 43
par le versement de plus de 9 millions de dollars.

Le 5juin 2002 Monsieur Pey Casado souléve devant la Cour Supréme du Chili le conflit de
compétence existant entre le Pouvoir Exécutif et le Pouvoir Judiciaire en ce qui concerne les
presses GOSS, puisque le Pouvoir Exécutif, en attribuant une indemnisation couvrant ce bien
dans le cadre de la Décision 43, ne respectait pas la compétence exclusive de la 1ére Chambre
Civile de Santiago, alors que la question faisait I'objet d'une action judiciaire depuis octobre
199533

Le 2juillet 2002 2la Cour Supréme chilienne, prétextant I'incompétence, rejette in limine
litis, la requéte déposée par Monsieur Pey concernant le conflit de compétence existant entre
le Pouvoir exécutif et le Pouvoir judiciaire portant sur les presses GOSS, a savoir entre la
Décision administrative n° 43, du 28-04-2000, et la procédure initiée le 4 octobre 1995 devant
la Premiére Chambre civile de Santiago pour la restitution ou I'indemnisation équivalente de

2 Voir la transcription des audiences des 3 et 5 mai 2000

%Piéce 071

27 Piece NDO6fi Sentence du 8 mai 2008, para. 20

28 C-M27. Duplique des Demanderesses du 28-02-2011 (procédure en annulation de la Sentence), para. 56
accessible dans httn://Awwweelclarin.cl/images/ndf/dnOdunliquedesnartiesdeinanderesses20110228 ndf

29 Voir la communication que les demanderesses ont adressée au Tribunal arbitral le 11juin 2002

au Lettres de la représentation du Chili des 30 mai, 3, 7 et 18juin 2002

3l Piece C218

2Piece C217
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30.

31

32.

ces presses. Il s'agit pour la Cour supréme du Chili d'un revirement de jurisprudence. Cet arrét
constitue en lui-méme un déni de justice a I'égard de Monsieur Pey.

En effet, tant aux termes de l'article 73 de la Constitution chilienne3que de l'article 191 du
Code Organique des Tribunaux34 il appartient a la Cour Supréme de connaitre des conflits de
compétence entre les autorités politique, administrative et les Tribunaux judiciaires.

Cet arrét est également en contradiction avec la position adoptée par la lere Chambre Civile
de Santiago, qui avait elle-méme reconnu en octobre 2001 que la Décision n°43 pouvait
entrainer une interférence du Pouvoir Exécutif dans un domaine relevant de la compétence
exclusive du Pouvoir Judiciaire, et que la Cour Supréme était I'organe compétent pour le
résoudre.3

Enfin, cet arrét va a I'encontre de la Jurisprudence admise en la matiere, selon laquelle tout
intéressé a le droit de soulever un conflit de compétence survenu entre les branches exécutive
etjudiciaire de I'Etat, il va également & I'encontre de la position adoptée par la doctrine
chilienne®

Le 17 juillet 2002 M. Eduardo Frei, Président du Chili entre le 11.03.1994 et le 11.03.2000
(lorsque la « Décision N° 43 » avait été préparée), et d'autres dirigeants de son Parti politique
demandent que le Contralor Général de la République enregistre immédiatement les cheques a
I'ordre des bénéficiaires de cette Décision 4337 ce qui était fait une semaine apreés, le 23 juillet
20023 L'enregistrement desdits Décrets par le «Contralor» était la derniere étape avant le
paiement effectif des chéques respectifs par le Trésorier Général de la République

Le 22 juillet 2002 1'Ordonnance de Procédure n° 7 ordonne a la Défenderesse de mettre a la
disposition du Tribunal «le 15 aoGt 2002 an plus tard les documents en sa possession et dont
la production a été sollicitée (...) y compris les documents qui ont été saisis par les autorités
chiliennes aprés le 11 septembre 1973 ». La représentation du Chili a retenu et occulté au
Tribunal les documents les plus importants « cités par les Demanderesses en rapport avec les
mesures touchant les entreprises CPP S.A. et EPC Ltée (...) justifiant leurs requétes
d arbitrage et leurs demandes de réparation auprés du CIRDI »,39

Le 6 ao(t 20024 la Cour d'Appel de Santiago rejette in limine litis le recours formé trois
jours auparavant par Monsieur Pey contre la décision du Contralor général. Cet arrét:

- contredit le droit acquis par l'investisseur espagnol et reconnu par la 8¢ Chambre
criminelle de Santiago du 29 aolt 1995 ;

- contredit les garanties constitutionnelles concernant le droit de propriété ;

- confirme la nature discriminatoire de la Décision n° 43 du 28 avril 2009 a I'encontre des
droits des Demanderesses sur leur investissement.

B Art. 73 de la Constitution chilienne: « Lafaculté de connaitre des causes civiles et criminelles, de

statuer a leur sujet et defaire exécuter lesjugements, appartient exclusivement aux tribunaux établispar

la Loi. Ni le Président de la République ni le Congrés ne peuvent, en aucun cas, exercer desfonctions
judiciaires, se saisir de causespendantes (...)» -voir la Constitution dans la piece ND40e.

3 Art 191 du Code Organique des Tribunaux : "Il appartiendra égalementa la Cour Supréme de connaitre des
conflits de compétence qui surgiraient entre les autoritéspolitiques ou administratives et les tribunaux de justice
[et] qui ne releveraientpas du Sénat

PHPiece C219

P Arrét de la Cour Supréme du 8 octobre de 1937, Revista de Derechoy Jurisprudencia, Tomo XXXV, seccion
primera, p. 109. Pour la doctrine, voir La competencia, du professeur de Droit M. Juan Colombo Campbell
(pp.228 a 230).

37 Pieces C 169et 075

BPieces 066 et 069

PPiece ND45, Ordonnance de Procédure n° 7, du 22 juillet 2002

40 Piece C223
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33

34.

35.

36.

37.

38.

39.

Cette décision est l'un des faits constituant un déni de justice, au sens de TAPI, selon la
Sentence arbitrale.

Le 20 aolt 200241, des personnalités tres proches du Gouvernement déclenchent une
campagne médiatique visant a discréditer Monsieur Victor Pey, l'accusant d'avoir altéré sa
fiche signalétique au Registre chilien de I'état civil et de s'en étre procuré une copie par des
moyens illicites.

Le 21 aolt 200242 la Chambre des Députés tient une séance spéciale sur la procédure
arbitrale opposant I'Etat du Chili & Monsieur Pey Casado et la Fondation espagnole. Les partis
gouvernementaux interférent dans la procédure arbitrale en cours et approuvent une motion
demandant que la République du Chili ne respecte pas une éventuelle décision du Tribunal
arbitral favorable aux investisseurs espagnols.

Le 3 décembre 200243 I'Ordonnance de procédure n° 10 rappelle le devoir de produire les
documents et éléments de preuve requis a plusieurs reprises. Cependant, la représentation du
Chili a continué a retenir les documents les plus importants cités par les Demanderesses en
rapport avec les mesures touchant les entreprises CPP S.A. et EPC Ltée (...) justifiant leurs
requétes d'arbitrage et leurs demandes de réparation auprés du CIRDI

Le 24 ao(t 200544 la représentation de la République du Chili demande la récusation de
I'entier Tribunal arbitral, aprés que le 27 juin 2005 celui-ci ait fait connaitre aux Parties, par
I'intermédiaire du Centre, qu'il avait rédigé un projet de sentence, et le 12 aolt 2005 que les
membres du Tribunal arbitral devaient se réunir début septembre afin de la finaliser.

Le 26 ao(t 20054 M. Leoro Franco, arbitre désigné par la République du Chili en
remplacement du «distingaido juristct mexicctno D. Jorge Witker Velasquez», donne sa
démission au motif qu'il aurait perdu la confiance de la partie I'ayant désigné.

Le 8 septembre 2005, le Centre informait les membres du Tribunal et les parties
Demanderesses qu'une réunion ex parte S'était tenue le 2 septembre 2005 & Washington D.C.
entre, d'une part, le Secrétaire Général du Centre et, d'autre part, le Ministre de I'Economie du
Chili -en sa qualité d'envoyé personnel du Président du Chili-, et I'Ambassadeur du Chili aux
EE.UU., ainsi que d'autres membres d'une délégation chilienne, dont M. Jorge Carey, conseil
du Chili dans la présente procédure arbitrale. Dans sa lettre du 7 octobre 20054 I'arbitre
Monsieur le Juge Bedjaoui, ancien Président de la Cour Internationale de Justice, notait la
présence dans cette délégation du Chili de I'ancien secrétaire du Tribunal Arbitral, M. Gonzalo
Florés.

Ces violations de la Convention et des Regles de I'arbitrage sont mentionnées dans la partie de
la Sentence arbitrale du 8 mai 2008 que la Décision du Comité ad hoc du 18 décembre 2012 a
déclarée res iudicata, a savoir4y :

41 Piece C207,journal La Seeunda. daté le 21 aolt 2002

LPiece C208

BPiece ND47. Ordonnance de Procédure n° 10 du 3 décembre 2002

4 Piece accessible dans htto://www.elclarin.cl/fpa/odf/20050824.0df

& Piece accessible dans htto://www.elclarin.cl/fpa/odf/20050826 fr.odf

46 Piece CN185L lettre du Juge M. Bedjaoui du 7-10-2005 au Secrétaire Général du CIRDI, M. Danino,
accessible dans httn://www.elclarin.cl/lba/ndf/071205 fr.odf

47 Piece NDOGE Sentence, paras.729, 34-37 et paras. 5 a 6 du Dispositif, accessible dans
htto://italaw.com/sites/default/files/case-documents/ita0638.odf ; Piece NDO5f. Décision du Comité ad hoc,
para. 353, accessible dans htto://italaw.com/sites/default/files/case-documents/italawl 176.pdf, para. 353, note en
bas de page 282 et para. n° 4 du Dispositif : « lesparagraphes 14 3 et5 & 8 du dispositifainsi que le corps de la
Sentence, a lexception de la Section Vili, ont autorité de chosejugée »
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« 34. Au cours de I'été 2005, le Président rédigea un projetpartiel de décision sur la
compétence, dont il soumit le 3 juin le texte, confidentiel, aux autres membres du
Tribunalpour une délibération prévue a New York le 19 septembre 2005.[4

35. Par lettre du 23 ao(t 2005, la République du Chili a demandé la récusation des
trois membres du Tribunal arbitral, dont I'un (I'Ambassadeur Galo Leoro Franco, de
nationalité équatorienne) donna sa démission par lettre du 26 ao(t 2005, au motif
qu'il, aurait perdu la confiance de la partie I'ayant désigné. A la suite de cette
démission, le Chili a retiré par écrit sa requéte de récusation concernant ce dernier.
La démission de Monsieur Leoro Franco, a la veille de la délibération du Tribunal
fixée avec son accord, n Btant justifiée au regard d aucun des motifs prévus aux
articles 56(3) de la Convention CIRDI et 8(2)j#] du Réglement d'arbitrage, elle n a
pas été acceptée par les deux autres membres du Tribunal arbitral, et le Président du
Conseil administratifa été appelé apourvoir a la vacance ainsi créée. C &stce qu il a
fait en désignantM. Emmanuel Gaillard, professeur de droit et avocat a Paris.

36. 1l est apparu par la suite, notamment aprés un entretien accordé par M. Robert
Dafiino, alors Secrétaire général du CIRDI, a une importante délégation chilienne sur
la demande de cette derniére, que la récusation demandée par le défendeur a la veille
de la délibération prévue par le Tribunal arbitral était motivée en réalité par la
connaissance du projet de décision partielle proposé par le Président, projet interne
que I'Arbitre Leoro Franco avait cru pouvoir communiquer a la partie qui l'avait
désigné, au mépris de l'obligation, incontestée, de la confidentialité des documents
de travail du Tribunal et du secret des délibérations.

37. L ’existence de cette violation n'est pas contestée, mais au contraire reconnue
par la défenderesse. Le doute subsiste seulement sur la question de savoir qui en a
pris I'initiative mais il n 'incombe pas au présent Tribunal arbitral de se prononcer a
ce sujet, malsré les protestations et demandes présentées au CIRDI par les
demanderesses» (soulignement ajouté)

40. Le 17 mai 20069 la représentation de la République du Chili s'oppose avec succés a la
nomination par le Centre de Mme. Brigitte Stem, en qualité d'arbitre du Tribunal arbitral en
remplacement de M. Leoro Franco.

41. Le 22 juin 20065l la représentation de la République du Chili s'oppose & la nomination par le
Centre du Prof. Emmanuel Gaillard en qualité d'arbitre du Tribunal arbitral en remplacement
de M. Leoro Franco.

42. Le 14 juillet 2006%2, le Secrétaire Général du Centre passe outre et, prés d'un an aprés la
demande de récusation formulée par la représentation de la République du Chili, le Tribunal
arbitral initial est a nouveau constitué et la procédure peut reprendre.

43. L'audience sollicitée par le Tribunal arbitral initial se tient les 15 et 16 janvier 200753
44. Le Tribunal arbitral initial rend sa sentence le 8 mai 200854 :

48 Lefinal award draft ofthe President, de juin 2005, a ét¢ communiqué aux parties le 13 septembre 2006 a la
demande des Demanderesses -car la représentation du Chili en avait déja eu connaissance par des moyens
illicites. Il est accessible sur http://www .elclarin.cl/fpa/pdf/130906 fir.pdf

49 Régle d’arbitrage n° 8 : « Incapacité ou démission des arbitres. (...). 2. (2) Un arbitre peut démissionner en
soumettant sa démission aux autres membres du Tribunal et au Secrétaire général. Si cet arbitre a ét¢ nommé
par lune des parties, le Tribunal considére sans délai les raisons de sa démission et décide sl v a lieu de
l'accepter. Le Tribunal notifie sa décision sans délai au Secrétaire général »

FVoir la lettre du 30 mai 2006, accessible dans htto://www.elclarin.cl/fpa/odf/300506 en.odf

5L Voir la lettre du 29 juin 2006, accessible dans htto://www.elclarin.cl/foa/ndf/030706 fr.odf

B Piece ND0O6f, Sentence du 8 mai 2008, para. 40, et Lettre du Centre aux Parties du 14juillet 2006

B Piece C-M10. Les plaidoyers des Demanderesses sont accessibles dans
hitp:/A\\\W\.clclarin.cl/fpa/pdr/20070115 fr.odf et http://www.elclarin.cl/fpa/ndf/20070116 fr.ndf
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45,

46.

47.

48.

49.

8729 : « (...) force est de constater que la durée de la présente procédure, et par
conséquent ses colts pour tontes les parties et pour le Centre, ont été notablement
augmentés par la politique adoptée par la défenderesse consistant (...) a multiplier
objections et incidents parfois incompatibles avec les usases de j'arbitrase
international « [soulignement ajouté].

Le 24 juillet 20088, la Ire Chambre civile de Santiago, saisie de la demande en restitution de
la presse rotative GOSS, rend son jugement sans en notifier ni M. Pey ni ses conseils. Ce
jugement constate que le Décret n° 165 de 1975, portant dissolution de CPP S.A. et EPC Ltée
et confiscation de leurs biens, est entaché de la «nullité de droit public », c'est-a-dire ab
initio, imprescriptible, a déclarer ex officio en application directe de I'article n° 7 de la
Constitution.

Le 16 juin 200956, le Fisc représentant de I'Etat dans la procédure engagée devant la Ire
Chambre civile de Santiago dépose, sans en informer ni M. Pey ni ses conseils, une requéte
demandant qu'il soit déclaré que M. Pey aurait « abandonné » la procédure dans laquelle le
jugement rendu le 24 juillet 2008 a été prononcé. Cette requéte est rejetée par la lee Chambre
Civile le 8 ao(t 2009 sur le fondement que leditjugement n'avait pas été notifié a M. Pey5/

Le 12 aolt 20093 le Fisc fait appel de la décision rendue le 6 aolt 2009, rejetant sa requéte
de voir déclarer «/'abandon » par M. Pey de la procédure ou le jugement rendu le 24 juillet
2008 a été prononcé, toujours a I'insu de M. Pey et de ses conseils.

Le 18 décembre 2009%*la Cour d'appel de Santiago fait droit, sans en informer ni M. Pey ni
ses conseils, a la demande de la représentation de la République du Chili de déclarer
« ['abandon » par M. Pey de la procédure ou le jugement rendu le 24 juillet 2008 a été
prononcé

Le ler février 2013, alors que le Comité ad hoc, saisi de la demande de nullité de la Sentence
du 8 mai 2008, avait rendu le 18 décembre 2012 sa décision confirmant l'intégralité de la
Sentence a I'exception du point 4 du Dispositif et de la Section VIII relative au Dommage, la
représentation de la Républiqgue du Chili dépose une requéte sollicitant une décision
supplémentaire au motif, arbitraire, que le Comité ad hoc aurait omis de trancher les questions
relatives aux colts des différentes procédures d'arbitrage, de révision et d'annulation.

Ce faisant, la République du Chili tente de s'opposer a I'exécution de la partie de la Sentence
ayant l'autorité de la chose jugée et la condamnant a verser aux demanderesses la somme de
1.045.579,35% augmentée des intéréts de retard composés annuellement au taux de 5%, en
contradiction avec ses engagements lors de la demande de suspension d'exécution de la
Sentence6".

Parallélement, la République du Chili s'oppose a I'exécution de la partie de la Sentence ayant
autorité de chose jugée devant les juridictions espagnoles, saisies par les demanderesses le 14

5 Piece NDO6f, Sentence du 8 mai 2008

HPiece ND32

%Piece C-M19

57 Piece C-M20

BPiece C-M21

PPiece C-M22

@lLa Décision du 16 mai 2013 du Comité ad hoc a débouté la demande de la représentation de la République
du Chili de suspendre provisoirement |’exécution de la partie de la Sentence du 8 mai 2008 devenue res iudicata.
Cette Décision est accessible dans htto://italaw.com/sites/default/files/case-documents/italawl431.odf
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janvier 20136 et sollicite également que le Comité ad hoc ordonne la suspension provisoire
de cette exécution forcée.

Dans sa Décision du 16 mai 2013, le Comité ad hoc rejette cette demande de suspension de
I'exécution de la Sentence.®

50. Le 6 septembre 201363 la représentation de I'Etat chilien a manifesté son opposition a
observer la Régle d'arbitrage 55(2)(d), selon laquelle les arbitres du nouveau Tribunal doivent
étre nommés de la méme maniére que pour le Tribunal initial. La représentation de la
Défenderesse fait ainsi fi du fait que, aprés la démission de I'arbitre nommé par le Chili, M.
Leoro-Franco, son remplagant, l'arbitre Prof. Emmanuel Gaillard, avait ét¢ nommé par le
Président du Conseil administratif conformément a I'article 56(3) de la Convention, non par
I'Etat défendeur.

51. Le 11 septembre 2013, plus de 9 mois aprés la décision du Comité ad hoc, rejetant la
décision d'annulation de la représentation de la République du Chili, a I'exception de la partie
de la Sentence traitant du quantum, le Comité rend sa décision sur la demande de la
représentation de la République du Chili d'une décision supplémentaire & la Décision sur
['annulation, la rejetant.64

52. Le 6 janvier 2014, la représentation de I'Etat du Chili recommence a déstabiliser le Tribunal
arbitral en formulant une récusation, visiblement dénuée de pertinence, a l'encontre de
I'arbitre nommé par les Demanderesses, M. le Prof. Philippe Sandsé5, qui le 10janvier 2014 a
décidé de s'écarter du Tribunal «to allow these proceedings to continue without the
distraction posed by my involvement (...) the interest ofthe parties and the ICSID System ».6%

53. Le 7 mai 2014, la représentation de I'Etat du Chili déstabilise a nouveau le Tribunal en
demandant, sur des motifs tout aussi injustifiables, le remplacement cette fois du Secrétaire du
Tribunal nommé par le Centre, M. Paul-Jean Lecannu.

Le 13 mai 2014, le Secrétaire Général du Centre a communiqué a toutes les parties :

" Je n ai aucun doute sur le fait que M. Le Cannu ait rempli sesfonctions de facon
irréprochable et aurait continué a le faire s ‘il était resté secrétaire du Tribunal »,

et le 14 Mai 2014 le Président du Tribunal arbitral a également écrit:

6L Piece ND37. Ordonnance de la Cour de lee Instance n° 101 de Madrid du 6 mars 2013 accordant la mise en
exécution forcée de la Sentence et le séquestre corrélatif des biens de la République du Chili, accessible dans
httn://italaw.com/sites/default/files/case-documents/italawl338.ndf et
htto://www:.elclarin.cl/images/odf/20130306DecretoembargoChile.odf

& Décision du comité ad hoc du 16 mai 2013, accessible dans http //italaw .com/sites/default/files/case-
documents/italawl431.pdf

& Voir la lettre que la représentation du Chili a adressée au Secrétaire Général du Centre le 6 septembre 2013 et
la question de procédure soulevée par les Demanderesses le 26 décembre 2013, a savoir « qu 'en conformité des
articles 44 et 41(1) de la Convention, il [le nouveau Tribunal arbitral] constate que la nomination du troisiéme
arbitre par la République du Chili est en violation de I'autorité de chosejugée de la Sentence etviole les
dispositions du Reglementd ‘arbitrage CIRD1et de la Convention ; en conséquence ordonne que la nomination
du troisiéme arbitre soitfaite de la méme maniére que celle de son prédécesseur dans le Tribunal initial, c 'est-a-
direpar le Président du Conseil administratif», accessible dans http://italaw.com/sites/default/files/case-
documents/italaw3039.pdf

64 Décision du Comité ad hoc du 11 septembre 2013, accessible dans http://italaw.com/sites/default/files/case-
documents/italaw 1578,ndf

& Voir les observations des Demanderesses du 23 janvier 2014 a la récusation du Prof. Philippe Sands,
accessible dans htto://italaw.com/sites/default/files/case-documents/italawl617.odf

&6 Voir la lettre de démission du Prof. Philippe Sands du 10 janvier 2014, accessible dans

htto://italaw.com/sites/default/files/case-documents/italaw3045.odf
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« I would however wish to add, on behalf of all members of the Tribunal, that we have
total confidence in Mr. Le Cannu personally and in the quality of the service he has
given us to date, and would have continued to do so had he continued as Secretary”.”’

54. Le 14 mai 2014, la représentation du Chili réitere qu’elle ne communiquera pas au nouveau

35.

56.

Tribunal les documents saisis aux Demanderesses indiquées dans 1’Ordonnance de procédure
n°® 7, du 22 juillet 2002, du Tribunal initial.

En juin 2014, I’exécution de la partie de la Sentence ayant 1’autorité de la chose jugée (paras.
5 a 7 du Dispositif) se poursuit devant les Tribunaux de Justice de 1’Espagne, pour ce qui
concerne les objections que la représentation du Chili n’a pas manqué de formuler a 1’égard du
paiement des intéréts attachés a la procédure d’exécution forcée, stipulés ex lege®, et,
¢galement, a 1’égard des honoraires des conseils des Demanderesses que la Cour de
I’exécution forcé a condamné le Chili a payer.

Conclusion : Le 7 novembre 2014 le présent arbitrage entrera dans sa 17°™ année alors que
la représentation du Chili continue a essayer

a. de priver les Demanderesses depuis octobre 1995 (en violation de Iarticle 4 de I’ API)
de la preuve de 1’absence de titre de I’Etat sur CPP S.A. et EPC Ltée lorsque I’API
¢tait entré en vigueur,

b. d’occulter les documents les plus importants qui ont fait [’objet de I'Ordonnance de
Procédure n°® 7, du 22 juillet 2002, du Tribunal arbitral,

¢. envue d’essayer de frustrer I"arbitrage.

7 Voir les lettres du Secrétaire Général du CIRDI, le 13 mai 2014, et de M. le Président du Tribunal arbitral, le
lendemain 14 mai 2014, et les Observations des Demanderesses, le 7 mai antéricur, a la récusation par la
représentation du Chili du Secrétaire du Tribunal arbitral le 6 mai 2014

% L article 576 de la Loi de procédure civile espagnole dispose : (trad. non officielle) : « 1. The moment when
any judgment or decision ordering the payment of a liquid amount of money has been issued in first instance
shall determine the accrual of annual interest in favour of the creditor equal to the legal interest on money
increased by two percentage points or the appropriate rate established by agreement between the parties or by a
special provision of the law”. Original: “1. Desde que fiere dictada en primera instancia, foda sentencia o
resolucion que condene al pago de una cantidad de dinero liquida determinard, en favor del acreedor, el
devengo de un interés anual igual al del interés legal del dinero incrementado en dos puntos o el que
corresponda por pacto de las partes o por disposicion especial de la ley”

WS0101.19171795.1
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Santiago, 30 de noviembre de 1998

Sr. Ibrahim F.I. Shihata

Centro Internacional de Arreglo
Diferencias Relativas a Inversiones
1818 H. Street, N.W.

Washington D.C. 20433

Estados Unidos de Norteamérica

Ref: Victor Pey Casado c. Republica
de Chile. (Caso CIADI N°

ARB/98/2)

De mi mayor consideracion:

Por medio de'la presente, deseo acusar recibo de su atenta comunicacion fechada d.
dia i1 del mes en curso, donde me informa respecto del proceso de registro de la
solicitud presentada por el ciudadano chileno Victor Pey Casado y sobre el
comportamiento que ha tenido el Centro respecto de una comunicacién de los
reclamantes, cuyo contenido podria haber sido considerado como ofensivo por el

Profesor Jorge A. Witker Velasquez.

Desde ya deseo agradecer su gentileza al comunicarme estos antecedentes. No
obstante, el tenor de lo expresado por Ud. me impone la obligacion de transmitirle,
en representacion del Estado de Chile, nuestra preocupacion por el curso que este
proceso ha sequido, la que se fundamenta en ios siguientes antecedentes objetivos

gue obran en el mismo.
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1.- Como es de su conocimiento, el Acuerdo suscrito entre la Republica de Chile y
el Reino de Espafia, el 2 de octubre de 1991, para la Proteccion y Fomento
Reciprocos de las Inversiones, que ha sido invocado por el solicitante para incoar
este procedimiento, dispone en su preambulo, de manera ciara, precisa e
inconfundible, que al suscribir dicho acuerdo la Republica de Chile y el Reino de
Espafia se han propuesto crear condiciones favorables para las inversiones
realizadas por inversionistas de cada una de las Partes en el territorio de la otra que
impliquen transferencias de capitales.

El tenor de esta disposicion es tan claro, que no existe argumentacion alguna que
pued2 obviar esta exigencia fundamental, establecida por los propios Estados
Contratantes.

Pues bien, el propio solicitante ha declarado en reiteradas ocasiones que nunca ha
efectuado transferencias de capital a Chile para realizar su supuesta inversién. En
efecto, ya en su solicitud de Arbitraje, presentada el 3 de noviembre de 1997,
declara que los fondos destinados a adquirir las 40.000 acciones del Consorcio
Publicitario y Periodistico Sociedad Anonimafueron entregadas al vendedor en
Europa; es decir, reconoce que no hubo transferencias de capitales a Chile para
efectuar esta ficticia inversion extranjera.

Como si esta sola declaracién no fuera suficiente para desechar esta solicitud, en
su comunicaciéon de fecha 30 de marzo de 1998 el reclamante, abierta y
desenfadadamente reitera que la forma en que se efectué la operacion fue:
‘pagando su precio en dolares en el extranjero”, agregando a mayor
abundamiento, que ‘iodo lo relacionado con esas divisas y su eventual
internacidn a Chile era responsabilidad del vendedor

De esta forma, contrariando absolutamente el espiritu y la letra expresa del
Acuerdo suscrito entre la Republica de Chile y el Reino de Espafia, la solicitud del
sefior Pey Casado y el registro que de la misma efectud el Centro han pretendido
que se ampare a alguien que no s6lo no ha efectuado transferencias de capital a
Chile sino que, adema4s, 'o reconoce por escrito en varias ocasiones.
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Asi, de la informacién contenida en la solicitud y en las comunicaciones del

solicitante se desprende que la diferencia se halla manifiestamente fuera de la
jurisdiccion del CIADI, y que, al tenor de lo establecido en el Articulo 36 (3) del

Convenio, no debid haberse registrado.

En consecuencia, bastaban los limitados poderes que la funcion de registro otorga
al Centro para constatar que, de acuerdo a la informacion contenida en la solicitud
del seiior Pey Casado, la disputa se encuentra manifiestamente fuera de la
jurisdiccion del CIADI, toda vez que el propio solicitante ha declarado y
reconocido en mas de una oportunidad que no habia dado cumplimiento a una de
las exigencias fundamentales establecidas por el Acuerdo que ha invocado; esto
es, no ha efectuado transferencias de capitales a Chile.

I.« Mediante comunicacion de fecha 10 de diciembre de 1998 el Centro, requirio
el solicitante informacion acerc2 de la existencia de la inversion mencionada en
la solicitud a la fecha de entrada en vigor del Acuerdo y que indicara como dicha
inversion habria refiido “segun la legislacion de la respectiva Pane Contraiante”, la
“calidad de inversion extranjera”, en los términos del Articulo 2. parrafo (2). de

dicho Acuerdo (literal (i) de dicha comunicacién).

Nc obstante el tenor claro y preciso de lo solicitado por el Centro, el solicitante en
sus comunicaciones de fechas 19 de diciembre de 1997 y 30 de marzo de 1998,
realiza, de manera increible, un listado de los cuerpos legales a los cuales no se
acogio para realizar su supuesta inversion: D.F.L. 258 de 1960 y el Articulo 14 de
la Ley de Cambios Internacionales. Es decir, el solicitante hizo exactamente lo
contrario a lo solicitado por el Centro, el que, no obstante, procedio 2 registrar la
solicitud de arbitraje a sabiendas que don Victor Pey Casado no dio respuesta a lo
requerido y no pudo, ni ha podido hasta la fecha, sefialar disposicién chilena
alguna, vigente a la época, que haya reconocido o ampare la figura que pretende

inventar.

En conclusion, el solicitante no dio cumplimiento a lo solicitado por el Centro; no
proporciond ni ha proporcionado informacién o antecedente alguno que acredite
que su supuesta inversion haya tenido, segun la legislacion chilena vigente 2 la
época, la calidad de inversion extranjera, en los términos del Articulo 2, parrafo

3 -
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(2), de dicho Acuerdo; ni siquiera ha invocado o mencionado el eventual régimen
legal o las disposiciones chilenas que ampararian las operacion que €l alega haber
realizado, como lo exigi6 el Centro en su comunicacion de 10 de diciembre de
1997.

No obstante lo anterior, el Centro procedio a registrar una solicitud que no pudo ni
ha podido acreditar que tenia la calidad de inversién extranjera de acuerdo a la
legislacion del pais receptor, en este caso Chile, infringiendo con ello,
nuevamente, el Acuerdo que otorga competencia al CIADI para conocer de estas
controversias.

De la informacién y dichos del propio solicitante, se desprende que la diferencia
se halla manifiestamente fuera de la jurisdiccion del CIADI, y que, al tenor de lo
establecido en el Articulo 36 (3) del Convenio, no debié haberse registrado.

3.- En el literal (iv) de la misma comunicacion de 10 de diciembre de 1997, antes
mencionada, se requirio a! solicitante informacion acerca de haberse planteado una
diferencia relativa a la inversion descrita en la solicitud por la “Fundacion
Presidente Allende” respecto de la Republica de Chile y acerca de la fecha en que
se habria planteado dicha diferencia, en virtud de los términos del Articulo 10,
parrafo (2) del Acuerdo entre Chile y Espafia, invocado en su solicitud.

Como lo hemos reiterado en varias ocasiones, la fundaciéon “Presidente Allende”
nunca ha efectuado consultas amistosas con el Estado de Chile. Las presentaciones
hechas por el solicitante con fechas 30 de abril y 29 de mayo de 1997 ante la
Embajada de Chile en el Reino de Espafia fueron suscritas inicamente por el sefior
Pey Casado, actuando a titulo personal, sin invocar ni acreditar en modo alguno
su supuesta representacion por la Fundacion “Presidente Allende”.

Esta circunstancia, que se hizo presente por el Estado de Chile en su comunicacion
de fecha 5 de mayo de 1998, contraviene abiertamente lo establecido en el
Articulo 10 del Acuerdo suscrito entre la Republica de Chile y el Reino de Espafia,
en octubre de 1991, que expresamente dispone que "Toda controversia relativa a
las inversiones, en el sentido de! presente Tratado, entre una Parte Contratante y
un inversionista de la otro Parte Contratante sera, en la medida de lo posible,

A
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solucionada, por consultas amistosas entre las dos partes en la controversia “
disponiendo a continuacién el parrafo 2 que: "Si la controversia no hubiera
podido ser solucionada en el término de seis meses a partir del momento en que
hubiera sido planteada por una u otra de las partes, sera sometida a eleccion del

inversionista

Esta disposicion es clara y perentoria: antes de recurrir a un arbitraje internacional
es imprescindible efectuar consultas amistosas; y s6lo después de un plazo de 6
meses desde el momento en que ha sido planteada la controversia, nace el
derecho del inversionista de recurrir, a su eleccion, a la jurisdiccién local o

arbitral internacional

Una vez mas, la respuesta que el solicitante ha dado a los requerimientos
efectuados por el propio Centro son, a todas luces, inadmisibles. En efecto, en su
carta de respuesta, de fecha 19 de diciembre del mismo afo, el representante del
solicitante sefiala en el punto (IV) de la misma que: “El 5 de mayo de 1997 es la
fecha en que se ha planteado por la Fundacion “Presidente Allende” de
nacionalidad espafiola, la diferencia juridica respecto de la Republica de Chile
referida a la inversion descrita en ia solicitud”; agregando a continuacién: “En
efecto, el Consejo de Fundadores de la Fundacion “Presidente Allende’ltiene
acordado, desde el 14.12.1994, que toda redamacion relativa a la inversion en el
sentido del citado Acuerdo entre Espafia y Chile, puede formularla
indistintamente la propia Fundaciony 2). VICTOR REY CASADO, como puede
leerse en el doc. N°3. En consecuencia, el Presidente de la Fundacion Don Juan E.
Garcés Ramon (doc. anexo n° 9 de ia Solicitud), en fecha 5 de mayo de 1997
envié por conducto notarial al Embajador de Chile en Espafia la cana, en que D.
Victor Pey Casado invocoO el art 10.2 del meritado Acuerdo entre Espafiay
Chile (anexo n’11 de la Solicitud) - envio ratificado en acta notarial del siguiente
cia 2 dejunio de 1997 (anexo n° 12 de la Solicitud), y el 6 de octubre de 1997 el
Consejo de Fundadores de la Fundacion aprobé y consintio someter la
controversiajuridica al arbitraje del CIAD! (doc. anexo n°2 a la Solicitud)”.

Pues bien, es del caso sefialar que. la comunicacion de 5 de mayo de j997. referida
en el parrafo anterior, e invocada por el solicitante para acreditar las consultas
amistosas que la Fundacion “Presidente Allende” habria sostenido con el Estado

5



COMITE DE INVERSIONES EXTRANJERAS
CHILE

VICSPRESOENCIA EJECUTIVA

de Chile, corresponde a una “Acta de envio de carta a instancia de dor. Juan
Enriqgue Garcés Ramon™ otorgada bajo el nimero 1.583 en la notaria de Madrid de
don Jaime Garcia-Rosado y Garcia, donde expresamente se sefiala que el
mencionado Juan Enrique Garcés Ramon “concurre en nombrey representacion,
como mandatario verbal, segun manifiesta, de DON VICTOR PEY CASADO
Asimismo, en la carta enviada al sefior Embajador de Chile en Espafa, por
intermedio de este notario, fechada el 30 de abril de 1997, comparece Unica y
exclusivamente don Victor Pey Casado, quien suscribe dicho documento como
particular y quien en ningun momento, ni bajo mencion de ninguna especie hace
referencia alguna a una supuesta comparecencia o representaciéon a nombre de la
Fundacién “Presidente Allende”.

Es inadmisible la pretensién del solicitante, endosada por el acto de registro que
efectud el Centro, de oponer al Estado de Chile los acuerdos privados del Consejo
de Fundadores de la mencionada Fundacion “Presidente Allende”, menos aun
cuando éstos no han sido invocados en forma alguna ante las autoridades chilenas

en las oportunidades debidas.

Victor Pey Casado no se dirigié al Estado de Chile ni como mandatario ni
apoderado de esta Fundacion, como tampoco lo hizo Juan Enrique Garcés Ramon
al solicitar del notario de Madrid don Jaime Garcia-Rosado y Garcia la
acreditacion del contenido de dicha carta.y la certeza de su remision al sefior
Embajador de Chile en Madrid. En ambos casos comparecié Unica vy
exclusivamente el seifior Pey Casado, personalmente al suscribir la cana y

representado ante el notario.

La respuesta otorgada por el solicitante ai requerimiento que le efectuara el Centro
en el literal (iv) de la comunicacion de 10 de diciembre de 1997, es inadmisible
bajo cualquier pumo de vista. Hacer referencia a un acuerdo privado - jamas
invocado ni por Victor Pey ni por su representante y por lo tanto ignorado por el
Estado de Chile - para acreditar el cumplimiento de una exigencia fundamental
establecida en el Acuerdo suscrito entre la Republica de Chile y el Reino de
Espafia, carece de todo sustento y constituye una burla para el sentido mas
elementa] de rigurosidad y transparencia que debe animar este proceso.
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Bn conformidad con este temerario precedente, mafiana €] sefior Pey Casado puede
alegar que también representa a otra fundacion, sociedad, ente moral o incluso a
una persona natural cualquiera, cuya existencia, identidad y representacion
desconocemos en la actualidad, con la seguridad de que el Centro volverd a
registrar dicha solicitud en contra del Estado de Chile, contraviniendo nuevamente
el Acuerdo que le ha dado jurisdiccion, es decir aquél suscrito con el Reino de

Esparia.

En conclusién sefior Secretario General, la sola lectura detenida y reflexiva ce ios
antecedentes proporcionados por el propio solicitante, permiten apreciar, sin
asomo de dudas, que la Fundacién “Presidente Allende” jamas ha efectuado
consultas amistosas con el Estado de Chile, como lo exige perentoriamente el
Articulo 10, parrafo (2) del Acuerdo que suscribimos con el Reino de Espafia, y
que don Victor Pey bajo ninguna forma invoco la supuesta calidad de
representante de dicha fundacion al plantear, en su carta de fecha 30 de abril de
1997, consultas amistosas con el Estado de Chile.

De esta forma, una vez mas, al momento de registrarse la solicitud de arbitraje, no
se habia dado cumplimiento a las exigencias establecidas en el Acuerdo suscrito
entre la Republica de Chile y el Reino de Espafia para la Promocion y Fomento
Reciprocos de Inversiones, de 2 de octubre de 1991, encontrandose dicha solicitud
de arbitraje manifiestamente fuera de la jurisdiccion del Centro en lo que se refiere
a I2 Fundacion “Presidente Allende”.

Sin embargo, este hecho - la falta de consultas amistosas - que es algo
absolutamente objetivo y perfectamente comprobable, respecto de lo cual al
CIADI no le correspondia sino constatarlo, fue ignorado por el Centro no obstante
haber sido puesto expresamente, en antecedente de ello por parte del Estado de

Chile.

Como podra observar, este conjunto de actuaciones poco felices y lesivas para el
Estado de Chile no pueden menos que ser tenidas por irregulares y en consecuencia
inadmisibles.
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La falta de consideracidn absoluta que se ha tenido por los requisitos y exigencias,
perentorios y precisos, establecidos en el Acuerdo entre la Republica de Chile y el
Reino de Espafia, y la falta de rigurosidad para exigir la correcta comprobacion de
los antecedentes solicitados por el propio Centro, fundamentan nuestra legitima
consternacion por la actuacion del CIADI en este proceso.

4.- En otro orden de cosas, y en relacion al lenguaje inusual y ofensivo que la
contraparte ha desplegado durante todo el proceso, y que oportunamente
denuncidramos en nuestras comunicaciones de fechas 25 de junio y 20 de agosto del
afio en curso y que finalmente provocaron la renuncia del Profesor Jorge A. Witker
2 su calidad de arbitro de este proceso, deseo manifestarle nuestra sorpresa por la
informacidn que nos ha proporcionado en su comunicacion de fechada el dia 11 del
mes en curso, respecto a la solicitud que habrian efectuado a la contraparte de
reconsiderar el contenido de una comunicacion que podria ser tenido como ofensivo

para el Profesor Witker.

Esta actuacién del Centro nos parece absolutamente desconcertante. En efecto,
como Uc. bien lo recordara el Estado de Chile solicito er. varias ocasiones al Centro
que adoptara medidas tendientes a limitar el lenguaje ofensivo desplegado por el
solicitante en sus comunicaciones. En forma directa y transparente deseo
manifestarle que el Estado de Chile esperaba una actitud mas decidida y resuelta del
Centro con miras a la defensa de la dignidad del proceso y de un Estado parte de la

Convencién de Washington.

La simple censura oficiosa que el Centro haya podido oponer en una ocasion a los
groseros escritos del solicitante, no respetd un principio minimo de informacién y
transparencia hacia el Estado de Chile.

En efecto, el ocultamienlo que el Centro efectu6 de una comunicacién de la
contraparte, puede haber privado al Estado de Chile y al Profesor Witker de ejercer
las acciones legales que correspondan en contra de Victor Pey Casado y su
representante por el contenido de las mismas, le ha restado transparencia a este
proceso a) habérsenos ocultado una comunicacion del solicitante; y, al constituir la
Unica ocasion en que el Centro se manifestdo sobre el lenguaje utilizado por el
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solicitante puede, indirectamente, haber representado para éste un aval al tono
utilizado en sus restantes escritos, cuestionado por el Estado de Chile.

Como podra entender sefior Secretario General, este inmenso cumulo de evidencia
objetiva, documentada -e indubitable que registra el sistematico incumplimiento de
los requisitos y exigencias del Acuerdo suscrito entre la Republica de Chile y el
Reino de Espafia para la Promocion y Fomento Reciprocos de Inversiones, de 2 de
octubre de 1991, que fuera invocado por el solicitante para impetrar este arbitraje;
la falta de cuidado y diligencia que se ha empleado en constatar la verificacion de
los mismos y de aquéllos antecedentes exigidos por el propio Centro en su
comunicacion 19 de diciembre de 1997; y la sorprendente inacnvidad que se ha
demostrado para resguardar el respeto al procedimiento, a uno de jos arbitros y a
la dignidad del Estado de Chile, suscriptor de la Convencién de Washington, nos
han desconcertado profundamente y fundamentan la decepcion que nos ha
producido la forma en que se llevado a cabo este proceso en su totalidad y el
comportamiento que el Centro ha tenido en el mismo.

Como Ud. lo sabe. Chile ha suscrito mas de 40 tratados para ia promocion y
proteccion de las inversiones otorgando en ellos jurisdiccion al CIADI para
conocer de controversias que inversionistas extranjeros puedan llegar a tener con

el Estado de Chile.

Nuestro pais tiene ya una larga tradicién de respeto, resguardo y tratamiento no
discriminatorio hacia ia inversién extranjera. Los verdaderos extranjeros, que han
transferido sus capitales a nuestro territorio y que han respetado nuestra
legislacién en el desarrollo de sus actividades han trabajado, trabajan y seguiran
trabajando en un clima de estabilidad, respeto y armonia con las autoridades y
nacionales chilenos. Por ello, no es casualidad que Chile reciba flujos de inversion
extranjera equivalentes al 6% de su Producto Interno Bruto y que éste sea el
primer arbitraje en el que somos parte, en circunstancia que solamente bajo el D.L.
600. Estatuto de la Inversion Extranjera, se encuentran amparados mas de 4.000

inversionistas extranjeros.

K2 sido necesaria una compleja y artificiosa maquinacion, animada por intereses
de tipo econdémico y politico para dar origen al estado actual de las cosas y a esta
9
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solicitud de arbitraje, situacion que se ha visto agravada por su incomprensible
registro por parte del Centro.

Chile ha sido injusta e indebidamente afectado por esta accién, y los alcance que
ésta ha llegado y puede llegar a tener tendran directa relacion con la inexplicable
inobservancia del Acuerdo que hemos suscrito con el Reino de Espafia y de los
antecedentes objetivos que obran en este proceso.

En consecuencia, rogamos a Ud., Sefior Secretario General, tener en consideracion

los antecedentes expuestos en el presente escrito y las gravisimas consecuencias que
de estas situaciones se pueden derivar.

Agradeciendo su atencion y sin otro particular, saluda atentamente a Ud.,

Jorge Leiva Lavalle
Ministro
Economia, Fomento y Reconstruccion
Presidente
Comité de Inversiones Extranjeras

10
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Président Allende, representée par le D. Juan E. Garcés.
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A MONSIEUR LE SECRETAIRE GENERAL

DU CENTRE INTERNATIONAL POUR LE REGLEMENT

DES DIFFERENDS RELATIFS AUX INVESTISSEMENTS

U.S.A.CIRDI

Banque Mondiale

1818 H Street, N.W.
Washington D.C. 20433

Monsieur Victor PEY CASADO, de nationalité espagnole, titulaire de
la Carte Nationale d'Identité espagnole N©2.703.339-B, du passeport espagnol
N2 02703339-B, né a Madrid le 31 aout 1915, ingénieur diplomé de
I'Université de Barcelone, domicili¢ en Espagne, Ronda Manuel Granero N© 13,
MADRID 28043, ci-dessous désigné comme 1'""Investisseur”, et la

FONDATION philanthropique-culturelle de nationalité espagnole
dénommée "PRESIDENT ALLENDE", CIF G79339693, constituée a Madrid
en 1990 conformément aux dispositions du Décret 2.930 du 21 juillet 1972, du
Ministere de 1'Education et des Sciences, reconnue par Instruction Ministérielle
en date du 27 avril 1990 (BOE du 6 juillet 1990), inscrite sous le N2 225 au
Registre des Fondations du Ministere Espagnol de I'Education et de 1a Culture,
ayant son siege social rue Alphonse XII, N2 18 - 4éme gauche, MADRID
28014, cessionnaire de quatre vingt dix pour cent (90%) du patrimoine total,
titres et crédits, de quelque nature que ce soit, du Consortium Publicitaire et
Périodique S.A. (CPP S.A)),

représentés tous deux par M. Juan E. GARCES y RAMON, de nationalité
espagnole, Carte Nationale d'Tdentité N® 18848673, avocat, dont le Cabinet est
sis rue Alphonse XII N° 18-4 gauche, MADRID 28014, tel. 34-91-5311989,
fax 34-91-5316811, ainsi qu'il ressort du Pouvoir consenti 8 MADRID par-
devant Me Jaime GARCIA-ROSADO y GARCIA, Notaire, en date du 2 juin
1997, N de minutes 1980 (dont la copie est annexée sous le numéro 1 a la
Requéte du 6 Novembre 1997, ci-apres la "Requéte"), ainsi que dans le
document annexe N° 2 de cette derniere portant, sur le proces verbal du Conseil
des Fondateurs de la Fondation Président Allende, acte passé a Madrid par-
devant Me LUIS SANCHEZ MARCO, Notaire, en date du 6 octobre 1997, N°



de minutes 3.122,

COMPARAISSENT devant le Tribunal désigné et siégeant sous I'égide
du Centre International pour le Reéglement des Différends Relatifs aux
Investissements, conformément aux dispositions de la Regle d'Arbitrage N
31(a), et dans le délai octroy¢ par le Tribunal

SOUMETTENT LE PRESENT MEMOIRE dans le cadre du différend
juridique qui les oppose a la REPUBLIQUE DU CHILI découlant directement
de la confiscation de l'investissement commercial de M. VICTOR PEY
CASADO dans le secteur des moyens de communication et de 1'édition.

1. MATIERE FAISANT L'OBJET DU DIFFEREND

1.1 Le différend de nature juridique qui oppose les demandeurs a la
REPUBLIQUE DU CHILI découle directement de la confiscation d'un
investissement: I'Etat du Chili a saisi par la force les biens relatifs a
I'investissement de M. VICTOR PEY CASADQO, a dissous illégalement les
Sociétés CPP S.A. et EPC Ltée. et en a confisqué toutes les propriétés par un
acte de I'Administration.

1.2 La présente partie requérante affirme que la saisie par la force des
biens de CPP S.A. et EPC Ltée., la dissolution illégale des deux sociétés et la
confiscation de tous leurs biens violent les normes de Droit interne chilien ainsi
que les normes de Droit International qui interdisent la confiscation. On
parvient é¢galement a cette conclusion en application de ce que dispose le Traité
entre le Royaume d'Espagne et la République du Chili pour la protection et le
soutien réciproque des investissements, signé a Santiago le 2 octobre 1991
(BOE des 19 mars 1994 et 7 juin 1997, document annexe N° 3 a la Requéte). La
présente partie affirme la responsabilité de I'Etat du Chili pour ces violations et
demande une compensation complete des dommages et intéréts subis comme
conséquence de ces actes illicites.

1.3 L'article 2.2. du Traité bilatéral entre le Chili et I'Espagne du 2
octobre 1991 dispose que ledit Traité s'appliquera aux investissements étrangers
réalisés antérieurement a son entrée en vigueur. La partie requérante a la
présente instance n'a pas soulevé, avant le 28 mars 1994, de controverse ou
réclamation envers la République portant sur la confiscation de
I'investissement.



2. IDENTITE DES PARTIES

2.1 La partie défenderesse est la République du Chili, en la personne de
S.E. M.Eduardo Frei-Ruiz-Tagle, Président de la République dont I'adresse est:
Palais de la Moneda, Place de la Constitution, Santiago du Chili.

2.2 Les demandeurs sont:

2.2.1 L'Investisseur M.VICTOR PEY CASADO, de nationalité espagnole, né a
Madrid (Espagne) de parents espagnols (document annexe N°4 ala Requéte),
Carte d'Identité espagnole N2 2.703.339 (document annexe N° 5 a la Requéte),
passeport espagnol numéro 027 03339-B (document annexe N 6 a la Requéte)
enregistré et domicilié¢ a Madrid (documents annexes N2 7 et 8 a la Requéte), et

2.2.2 La FONDATION philanthropique-culturelle de nationalité espagnole
dénommée "PRESIDENT ALLENDE" (document annexe N° 9 a la Requéte)
dont le siege est situ¢ a Madrid, cessionnaire depuis le 6 décembre 1990 de
quatre-vingt-dix pour cent (90%) de la totalité¢ du patrimoine, titres, droits et
crédits, de quelque nature que ce soit, du Consortium Publicitaire et Périodique
S.A. (CPP S.A)) et de I' Entreprise Périodique Clarin Ltée. (EPC Ltée.), droits
découlant de I'investissement spécifié ci-dessous.

3. ANTECEDENTS

L'INVESTISSEMENT

3.1 En 1972 I'Investisseur espagnol convint, au moyen d'accords
successifs passés en Europe, des termes de 1'achat, a M. Dario Saint-Marie, de
100% du capital de CPP S.A. (40.000 actions), entreprise constitué par acte du
3 aout 1967 par-devant Me Rafael ZALDIVAR, Notaire a Santiago du Chili, et
titulaire a son tour de 99% du capital de I'Entreprise Périodique Clarin Limitée
(EPC Ltée). Le vendeur avait alors son domicile en Espagne, ou il vécut
jusqu'au moment de sa mort début 1982.

3.1.1 L'Investisseur espagnol paya a Geneve (Suisse) au vendeur M. Dario
Saint-Marie le prix convenu en dollars U.S., en prélevant sur le patrimoine dont
il disposait en Europe et au moyen de remises de fonds successives, recevant en



¢change de la part du vendeur les actions d'un montant correspondant aux titres
de cession signées en blanc, jusqu'a concurrence des 40.000 actions.

3.1.2 Le paiement total de l'investissement fut effectué par I'Investisseur
espagnol selon les modalités suivantes:

- Le 29 mars 1972, au moyen d'un transfert de cing-cents mille US
dollars (500.000US$) du "Manufacturers Hanover Trust Co." de
Londres (document annexe N2 21 a la Requéte)

- Le 3 octobre 1972, au moyen de deux transferts de deux cent cinquante
mille US dollars (250.000 USS$) et cinq cent mille US dollars (500.000
USS$) -document annexe N° 21 a la Requéte, page 7- du compte
bancaire N¢ 11.235 de la "Bank fiir Handel und Effekten" de Ziirich
dont l'investisseur était client en 1972 et continue a 1'étre aujourd'hui
(document N2 21 a la Requéte et document ci-joint N 4),

- Au moyen d'un ordre de paiement de dix mille US dollars (10.000
USS$) sur le compte N 11.235 de la "Bank fiir Handel und Effekten" de
Ziirich, émis au porteur et remis a Geneve personnellement au vendeur
le 3 octobre 1972.

- Aumoyen d'une lettre de change pour vingt-mille US dollars (20.000
USS$) expédice selon les instructions du vendeur, payable a lui-méme en
Suisse, sans intéréts,

total de l'investissement en 1972: un million deux cents quatre-vingt
mille US dollars (1.280.000USS$).

3.1.3 En 1972 I'Investisseur espagnol a pris possession effective au Chili des
biens appartenant au Consortium Publicitaire et Périodique S.A. (CPP S.A.)eta
I'Entreprise Périodique Clarin Ltée (EPC Ltée), et donc de leurs actifs.

3.1.4 En Mars 1972 l'investisseur espagnol était le Président du Consortium
Publicitaire et Périodique S.A. (CPP S.A.), ainsi qu'il en résulte des livres
officiels de la Société (confisqués par les autorités de facto et retenus par la
défenderesse malgré la demande de communication -voir notre courrier adressé
au Centre en date du 5 octobre 1998, point 8).

3.1.5 A la suite de 1'achat de la totalité des actions de CPP S.A., I'Investisseur
espagnol a apporté aux deux entreprises son considérable know-how, tant au



plan professionnel qu'en qualit¢ d'entrepreneur, adoptant des mesures
permettant de multiplier la productivité et la compétitivité des entreprises.
Parmi d'autres mesures, avec l'aide financiere de 1'ADI (International
Development Agency, du Gouvernement des Etats-Unis), il importa et installa
une puissante deuxiéme presse rotative -de la marque GOSS- capable d'éditer le
journal en trois heures environ et de consacrer le reste du temps (ainsi que
'autre presse rotative) a des éditions commerciales profitables (revues, livres,
journaux appartenant a des tiers, etc.).

3.1.6 L'entrée en fonctionnement de la presse rotative GOSS programmée
pour la fin septembre 1973 devait permettre de diversifier la production d'EPC
Ltée. et accroitre de plus de 100% son bénéfice net par an.

3.1.7 L'Investisseur espagnol demeura en possession ininterrompue de la
totalité des actions et des instruments de la vente du Consortium Publicitaire et
Périodique S.A. (CPP S.A)) signés en blanc. Cela jusqu'a ce que les 40.000
actions, les instruments signés de leur vente, les pieces démontrant leur achat et
leur paiement par 1'investisseur espagnol, et d'autres documents, lui fussent
tous dérobés a son bureau a Santiago du Chili (rue Agustinas n® 925, bureaux
619 et 620), par des actes de force commis en septembre 1973 par des troupes
insurgées, qui s'emparcrent également d'autres biens personnels comme le
solde de ses comptes bancaires (voir le document en annexe N2 20 a la
Requéte), et adopterent des mesures destinées sans équivoque a le priver de la
libert¢ et méme de la vie.

3.1.8 L'investisseur espagnol ne préserva sa libert¢ et sa vie qu'en abandonnant
le territoire de la République le vendredi 14 septembre 1973, apres avoir eu
connaissance que dans la matinée du mardi 11 plusieurs employés de son
entreprises avaient été assassin€s par les troupes insurgées dans le batiment
destin¢ a étre le siege du Journal CLARIN, que son Directeur, son sous-
Directeur et plusieurs journalistes avaient été enlevés et enfermés dans le Stade
National de Santiago -ou ils furent tous torturés- et que dans le Bando
(Proclamation) Militaire N 19, lu ce jour-1a dans toutes les chaines de radio, on
'enjoignait de se présenter au Ministere de la Défense sous la menace d'avoir a
subir "les conséquences prévisibles" (document annexe N 5). Les nouvelles
autorités du Chili imposerent aux personnalités figurant dans ce Bando -parmi
lesquelles des Ministres et des Parlementaires- des tortures prolongées pendant
des mois, certaines furent assassinées et d'autres portées "détenues-disparues".



Actes perpétrés par I'Etat du Chili
a I'encontre de l'investisseur

3.2 L'objet du différend de nature juridique a son origine dans la
confiscation de l'investissement de M. VICTOR PEY CASADO, en violation
de la 1égislation interne de la République du Chili et des principes du Droit
International. Les actions de confiscation réalisées par 'Etat chilien et les biens
et droits concernés sont en substance les suivants:

3.2.1 le Décret N2 165 du Ministere de I'Intérieur du Gouvernement de
facto, en date du 10 février 1975 (Journal Officiel de 1a République du
Chili N©29.105, en date du 17 mars 1975), a décrété la confiscation de
tous les biens meubles et immeubles propriét¢ du Consortium
Publicitaire et Périodique S.A. (CPP SA), ainsi que de tous les biens
meubles et immeubles propriété de 1'Entreprise Périodique Clarin Ltée
(EPC, Ltée), éditrice du Quotidien CLARIN.

3.2.2 CPP S.A. et EPC Ltée ¢taient propriétaires d'immeubles situés
dans les villes de Santiago, Viiia del Mar et Concepcidn:

a) Un immeuble a Santiago, rue Galvez, al'angle de larue Alonso Ovalle, bati
pour étre le siege du Journal CLARIN (document annexe n® 13 a la Requéte).
EPC  Ltée en fut expropriée par le Décret Loi N© 93 de la Junte Militaire
(publié le 10 novembre 1973, document annexe N* 3), il est depuis lors le
siege des Tribunaux Militaires.

Dans le Décret Loi N2 93 précité on envisageait une indemnisation pour
cette expropriation, ainsi que les modalités de sa détermination. Toutefois le
Décret Supréme N° 165 qui suivit, émanant du Ministere de 1'Intérieur de la
Junte Militaire, en date du 10 février 1975 (document annexe n® 1), ordonna
la confiscation de tous les biens de CPP S.A. et EPC Ltée., y compris cet
immeuble, et déclara que le droit de percevoir les indemnités correspondantes
passait en pleine propriété a 1'Etat.

b) Les emplacements Nos. 3 et 4 dans le Bloc D du lotissement Vicuiia
MacKenna, commune de Nuiioa, Ville de Santiago (document annexe N¢ 14
a la Requéte), occupés aujourd’hui par le Ministere de la Défense, Sous-
Secrétariat aux Carabiniers.



¢) Un local commercial dans le Batiment Fontana, rue Dos Norte, a I'angle
de I'Avenue San Martin, dans la ville de Vifia del Mar (document annexe N°
15), occupé par le Ministere du Plan et de la Coordination.

d) L'immeuble sis rue Tucapel, N© 482, Batiment "Tribunales", Ville de
Concepcion (document annexe N 16 a la Requéte), occupé par I'Institut
National de la Jeunesse.

e) L'immeuble sis rue Dieciocho, Nos. 223 a 229 a Santiago (document
annexe N¢ 17 a la Requéte), fut transféré gratuitement a des tiers le 21 avril
1980 par la Junte Militaire.

f) L'immeuble sis rue Dieciocho, N°237 a Santiago (document annexe N°
18 a la Requéte), occupé par le Ministere de la Défense, Sous-Secrétariat
aux Carabiniers.

g) L'immeuble sis rue Dieciocho, Nos 247 a 257, aujourd’hui 263 a
Santiago (Document N° 19 de la Requéte), confisqué par le Décret Supréme
n? 580 du 24 avril 1975 (document N2 19 annexe a Requéte). Voir le Décret
dans le document annexe N° 20 a la Requéte

h) Le Consortium Publicitaire et Périodiques S.A./ (CPP S.A.) est, pour sa
part, propriétaire de deux (2) presses rotatives également confisquées,

h.1) la premiere presse rotative est exploitée, semble-t-il, par le Service
Géographique Militaire,

h2) la deuxiéme presse rotative, marque GOSS, est aussi a la disposition de
I'Etat, dans 1'i'mmeuble sis a Santiago, rue Galvez, a I'angle de larue Alonso
Ovalle. Ce batiment fut bati pour €tre le siege principal du Journal CLARIN.

3.2.3 Les immeubles de a) a g), les biens meubles qui s'y trouvaient,
de méme que les deux presses rotatives h) et tous les livres de commerce, de
comptabilité, de proces verbaux et d'accords sociaux de CPP S.A. et/ou EPC
Ltée, furent saisis par la force, au mépris de toute procédure 1égale, le 11
septembre 1973, et passerent en pleine propriété a I'Etat en vertu de la
Résolution de I'Intendant de la Province de Concepcion en date du 12
novembre 1973 (document annexe N 16 a la Requéte), et des Décrets du
Ministere de I'Intérieur N2 165 du 10 février 1975 (document annexe N< 1)
et N 580 du 24 avril 1975 (document annexe N2 20 a la Requéte).
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3.2.3.11a Résolution de I'Intendant de la Province de Concepcion, en
date du 12 novembre 1973, avait confisqué 1'immeuble au N° 482 rue
Tucapel, Immeuble "Tribunales", dans la ville de Concepcidn, suite a la
falsification du contenu de l'annotation portée par le Conservateur des
Hypotheéques, consistant a y faire figurer que EPC Ltée. était "propriété du
Parti Socialiste” (document annexe N© 16, 2¢me. partie, a la Requéte);

3.2.4 ladissolution illégale de CPP S.A. et EPC Ltée. fut décidée par
le Décret N2 165 en date du 10 février 1975, du Ministere de I'Intérieur du

Gouvernement de facto (Journal Officiel du 17 mars 1975, document annexe
Ne1).

3.2.4.1 Etant attesté que Monsieur Victor PEY CASADO a acheté
100% du capital social de CPP S.A., a partir de la date de sa dissolution le
titulaire universel des droits et crédits de CPP S.A. est l'investisseur
espagnol en vertu de ce que dispose l'art. 2115 du Code Civil chilien:

"Une fois la société dissoute il sera procédé a la division des objets qui composent
son avoir.

"Les regles relatives & la répartition des biens héréditaires et aux obligations entre
les cohéritiers s'appliquent a la division du capital social et aux obligations entre
les membres de la société dissoute, hormis pour ce en quoi elles seraient contraires
aux dispositions du présent titre". [Livre III du Code Civil]

3.2.4.2 En 1989 et 1990 l'investisseur espagnol a fait donation par-
devant un Notaire Public de 90% des actions de CPP S.A.(documents
annexes n° 17 et 18).

Le Journal CLARIN

3.3 Le quotidien CLARIN avait commencé a paraitre a Santiago du
Chili en 1955. Aumoment ou il fut saisi par la force c'était le quotidien
bénéficiant de la plus grande circulation les jours ouvrables, 1l tirait a
environ 270.000 exemplaires (dans un pays de 10 millions d'habitants),
c'¢tait le seul a disposer de son propre réseau de distribution qui couvrait
tout le territoire national.
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DEMARCHES PREALABLES DE L'INVESTISSEUR
POUR OBTENIR REPARATION

3.4 Une forme de gouvernement représentatif ayant été rétablie dans la
République en 1990, I'lnvestisseur espagnol s'y rendit pour la premiére fois afin
de tenter de localiser les titres de propriété et I'ensemble des documents
commerciaux qui lui avaient été soustraits par la force a son bureau en
septembre 1973. A la suite d'années d'efforts il réussit a établir que ses titres de
propriété avaient été produits par la représentation de la République du Chili
dans le cadre d'une action judiciaire entreprise en septembre 1975, sur requéte
du Service des Impots Internes, contre M. Dario Saint- Marie et d'autres pour
présomption d'évasion fiscale (8¢me Chambre Criminelle de Santiago, Role N
12.545) Ce cas était archivé depuis 1979.

3.4.1 Avec l'aval de la Fondation Président Allende (voir le document
annexe N2 3 a notre communication au CIRDI en date du 15 Décembre
1997), le ler Février 1995 I'lnvestisseur espagnol comparut devant la
Chambre mentionnée ci-dessus de Santiago alléguant qu'étant le titulaire
1égitime des titres de propriété de CPP S.A. et EPC Ltée, il sollicitait
que le Tribunal décide qu'il soit réintégré en leur possession (document
annexe N° 21 a la Requéte). La Cour notifia la requéte de I'investisseur
au Service des Impots Internes, qui y consentit (ibid).

3.4.1.1 Dans le cadre d'une décision ferme et définitive du 29
mai 1995, la 8¢me Chambre du Tribunal de Santiago accorda a
I'Investisseur espagnol la restitution des 40.000 actions qui composent
les 100% du capital social de CCP S.A., de méme que celle des
documents accréditant leur paiement par 1'Investisseur en 1972 et celle
des instruments de cession correspondants signes, produits aupres du
Tribunal par la représentation de la République en septembre 1975.

3.4.1.2 La décision du Tribunal du 29 mai 1995 fut exécutée, et depuis
lors I'Investisseur espagnol a récupéré les 40.000 actions de CCP S A,
les instruments de cession correspondants signés et les picces
démontrant leur paiement. Rappelons que CCP S.A. est propriétaire de
99% du capital social de EPC Ltée.

On trouvera ci-joint:

- en document annexe N2 6 une copie authentique des titres nos. 2, 4, 5
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et 6, correspondant respectivement a 10.000, 1.000, 500 et 50 actions,
émis au nom de M. Dario Saint-Marie, avec les instruments de cession
correspondants signés en blanc par M. Dario Saint-Marie,

- en document annexe N7 une copie authentique du titre N¢ 40,
correspondant a 40.000 actions, émis au nom de M. Emilio Gonzélez-
Gonzalez, avec leur instrument de cession correspondants signés en blanc
par M. Emilio Gonzélez-Gonzélez,

- en document annexe N2 8 une copie authentique des titres nos. 45 et
47, correspondant respectivement a 5.200 et 1.200 actions, émis au nom de
M. Jorge Venegas-Venegas, avec les instruments de cession correspondants
signés en blanc par M. Jorge Venegas-Venegas,

- en document annexe N© 9 une copie authentique du titre N2 46,
correspondant & 1.600 actions, émis au nom de M. Ramon Carrasco-Pefia,
avec les instruments de cession correspondants signés en blanc par M.
Ramon Carrasco-Pefia.

3.4.2 La représentation de la République du Chili a reconnu, ainsi qu'il
apparait au Role N° 12.545 de la 8¢me Chambre du Tribunal de Santiago,
que lesdites actions Nos. 2, 4, 5, 6, 40, 45, 46 et 47 de CPP S.A. étaient
authentiques, de méme que les signatures des instruments de cession
correspondants et, aussi, les pieces démontrant leur paiement par M. Victor
Pey-Casado.

3.4.3 Ayant récupéré en Mai 1995 les titres de propriété et les justificatifs
de son paiement, I'Investisseur espagnol entreprit de réclamer pour la
premiere fois la restitution de ses propriétés et de ses droits. Avec I'aval de
la Fondation espagnole (voir le document annexe N° 3 a notre
communication au CIRDI en date du 15 Décembre 1997), il le fit au moyen
d'une requéte adressée par le canal d'un notaire au Président de la
République le 6 septembre 1995 (document annexe N° 22 a la Requéte).
Celle c1 fut repoussée le 20 novembre 1995 par le Ministere des Biens
Nationaux (document annexe N° 23 a la Requéte).

3.4.3.1 L'Investisseur espagnol formula une seconde réclamation adressée
au Président de la République le 10 janvier 1996 (document annexe N 23,

pp. 3-6 a la Requéte) a laquelle il ne regut aucune réponse.

3.4.4 Ayant ainsi €puisé les recours administratifs internes, encore une
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fois avec l'accord de la Fondation espagnole -lettre au CIRDI du 15
Décembre 1997, point (IV)- le 30 Avril 1997 I'lnvestisseur espagnol a
invoqué le Traité entre le Royaume d'Espagne et la République du Chili
pour la Protection et le Soutien Réciproque des Investissements, signé a
Santiago le 2 octobre 1991, ratifi¢ par le Chili et 1'Espagne le 5
novembre 1993, ainsi qu'il apparait a I'examen des documents annexes
Nos. 11 et 12 a la Requéte. Le Gouvernement de la République du
Chili a rejeté la proposition de résoudre le litige a I'amiable dans le délai
de six mois établi dans I'art. 10 du Traité bilatéral du 2 octobre 1991.

3.4.5 A l'issue des six mois, n'ayant aucune réponse positive de la
République du Chili, le 6 Novembre 1997 l'investisseur a déposé sa
Requéte d'arbitrage au Centre. Elle a ét¢ enregistrée le 20 Avril 1998.
Dans cette Requéte apparait également comme partie la Fondation
"Président Allende", cessionnaire de 90% des droits et crédits découlant
de l'investissement.

3.4.6 Lalo1 promulguée au Chili en juillet 1998 sur les biens confisqués
apres septembre 1973 est contraire aux principes du Droit International.
Elle laisse a la discrétion de 1'Etat la décision de restituer ou non les
biens saisis ou confisqués, elle dispose qu' "en aucun cas ne sera
indemnisé le lucrum cessans ni tout autre dommage patrimonial ou

moral subi comme conséquence de la privation des biens".
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4. FONDEMENTS JURIDIQUES

LES QUESTIONS FONDAMENTALES ET LE DROIT
APPLICABLE
A LEUR SOLUTION

Les trois types de questions fondamentales qui peuvent surgir se posent,
respectivement, a propos de:

1) La compétence du CIRDI.

i1) La violation par 1'Etat du Chili des régles juridiques protectrices des
droits des investisseurs.

111) La détermination du montant de la compensation réclamée.

4.1 Droit applicable a la controverse

4.1.1 Pour déterminer le Droit applicable a la solution de ces questions il
faudra invoquer l'article 42 de la Convention de Washington de 1965,
qui lie au plan international le Chili et I'Espagne depuis le 17 septembre
1994 et a ét¢ intégré formellement dans le systeme juridique interne des
deux pays'.

L'article 42 dispose:

« 1. Le Tribundl statue sur le différend conformément aux regles de droit
adoptées par les parties. Faute d'accord entre les parties, le Tribunal applique le
droit de l'Etat contractant partie au différend -y compris les régles relatives aux
conflits de lois- ainsi que les principes de droit International en la matiére."

4.1.2 "Les regles de droit adoptées par les parties" se trouvent dans
l'article 10.4 du Traité bilatéral de 1991, en vigueur depuis le 29 mars 1994,
selon lequel:

'En accord avec l'article 69 de la Convention de Washington "Tout Etat contractant doit prendre les mesures législatives ou autres

qui seraient nécessaires en vue de donner effet sur son territoire aux dispositions de la présente Convention".

Cette formule implique I'obligation pour les Etats Parties d'adopter les mesures nécessaires pour que les organes internes, en particulier
les organes juridictionnels, puissent appliquer immédiatement, et avec, le cas échéant, un effet direct, les régles de la Convention
elle-méme.

D'autre part, ni I'Espagne ni le Chili n'ont émis une quelconque réserve, pas plus qu'ils n'ont notifi¢ au CIRDI, au moment d'exprimer
formellement Je consentement qui les liait par la Convention de Washington, qu'ils n'accepteraient pas sa juridiction en ce qui
concerne une aine catégorie de controverses.



« - L'organe arbitral statuera sur la base des dispositions du présent Traité, du
droit de la Partie contractante qui est Partie & la controverse -y compris les
normes relatives aux conflits de lois- et des termes d'éventuels accords
particuliers conclus en rapport avec l'investissement, de méme que des principes
du droit international en la matiére."

4.1.3 Dans la mesure ou il n'existe pas "d'éventuels accords particuliers
conclus en rapport avec l'investissement", I'organe arbitral devra
appliquer simultanément trois catégories de regles:

1) celles du "présent Traité" de 1991.

1) Celles du Droit interne chilien, y compris les normes chiliennes
relatives aux conflits de lois. Et,

111) Les principes du Droit International en la maticre.

4.1.4 Pour la solution des problemes de corrélation, d'interprétation et
d'application de ces deux Traités, et de tous autres qui pourraient étre
pertinents dans les relations entre le Chili et 1'Espagne, on doit se
reporter fondamentalement aux regles de 1a Convention de Vienne sur le
Droit des Traités du 22-5-1969 (CV69), et tout particulierement aux
articles 26 a 33. Cette Convention lie, au plan international, les Etats du
Chili et d'Espagne, qui y sont Parties, et en outre elle constitue la
principale référence du Droit International général en la matiere.

4.1.5 La jurisprudence arbitrale du CIRDI a donné des précisions, a la
lumiere de la Convention de Vienne citée ci-dessus, sur les principes et
les regles d'interprétation des traités (voir particulierement les précisions
données a propos de l'interprétation d'une Convention bilatérale
d'investissements, dans la sentence du 27-6-1990 dans le cas "AAPL c.
République de Sri Lanka", J.D.I. 1992, pp. 217 et ss.).

4.1.6 En conséquence, l'article 10.4 du Traité bilatéral de 1991 avec le
Chili doit s'interpréter conformément aux lignes directrices suivantes:

4.1.6.1 Les trois catégories de regles auxquelles il se réfere doivent
s'appliquer de fagon simultanée, et en recherchant une interprétation qui
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les mette en harmonie. Les conventions internationales ratifiées par le
Chili, ce qui comprend naturellement le Traité bilatéral de 1991, font
partie du Droit interne de ce pays, et sont hiérarchiquement supérieures
aux Lois.

4.1.6.2 Les "Principes du droit international en la matiere" lient
juridiquement, dans ce cadre, 'Etat du Chili par une double voie.

D'un c6t€ en tant qu'ils se trouvent expressément inclus, dans un article d'un
traité internationalement contraignant pour le Chili, qui a été incorporé a son
Droit interne.

D'un autre, en tant que regles du Droit International tout court, aussi bien en
ce quelles doivent étre entendues comme regles générales du Droit
International lui-méme, qu'en ce qu'elles doivent étre entendues comme "les
principes généraux du Droit reconnus par les nations civilisées" selon
l'article 38.1.c) du Statut de la Cour Internationale de Justice.

4.1.6.3 L'analogie entre le contenu de l'article 42 de la Convention de
Washington et celui de l'article 10.4 du Traité de 1991, permet de réaliser
I'interprétation de ce dernier (toujours a l'intérieur des regles de la
Convention de Vienne) selon des lignes d'interprétation semblables a celles
utilisées par des organes d'arbitrage agissant dans le cadre du CIRDI afin de
déterminer la signification de l'article 42 précité.

4.1.6.4 1l y a lieu d'affirmer a cet égard, d'une part, que les principes du
Droit International en la matiere ne sauraient constituer I'unique base de la
décision, encore qu'ils soient considérés équivalents a ceux de l'art. 38.1.¢)
du Statut de la Cour Internationale de Justice.

4.1.7 En cas de contradiction entre les normes du Droit interne chilien et
les principes de Droit International en la matiere, ce seraient ces derniers qui
prévaudraient’.

2 Cfr. a ce propos: G. Delaume "L'affaire du Plateau des Pyramides et le CIRDI. Considérations

sur le droit applicable", Revue de l'arbitrage, 1994, 1, p.55. L.Santosuosso. "L'espropiazione di beni o

diritti patrimoniali di cittadini stranieri e la determinazione dell'indennizzo secondo la giurisprudenza
delllCSID", Riv.D.I.Pr. e Proc. 1996, 2, p. 207. F. Lattanzi. "Convenzione di Washington sulle

controversie relative a investimenti e invalidita delle sentenze arbitrali". R.D.l. 1987, p.545. Decision

dans le cas Klockner c. Republique du Cameroun (cit. por G. Sacerdoti. "La Convenzione di
Washington del 1965: bilancio di un ventennio dell'lCSID". Riv.D.l.Pr. e Proc., 1987, p.26. Egalement:
Rahmatulla Khan: The lran-United States Claims Tribunal. 1990,p.213.

3 Cfr. G. Sacerdoti. "La Convenzione di Washington del 1965 per la soluzione delle controversie
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4.1.7.1 A ce propos le paragraphe 40 de la sentence du 31 mai 1990 (Amco
Asia et al. ¢. la République d'Indonésie) mérite d'étre cité:*:

"L'art. 42(1) concerne l'application du droit de I'Etat d'accueil et du droit
international. Si le droit de l'Etat d'accueil ne dispose pas d'une disposition pertinente
sur la question en discussion, il faudra rechercher les dispositions pertinentes du droit
international. Si le droit de l'Etat d'accueil comporte des dispositions pertinentes, elles
doivent étre envisagées en relation avec le droit international qui prévaut en cas de
conflit. De la sorte le droit international est pleinement applicable et qudlifier son
role seulement de "complémentaire et correcteur” est une distinction vaine. En tous
cas, le Tribunal estime que sa tdche consiste a envisager toute prétention juridique
dans cette affdaire premiérement en rapport avec le droit indonésien et ensuite en

rapport avec le droit international.

4.1.8 En admettant que certaines dispositions précises de la Convention de
Washington de 1965 ne sont pas susceptibles de modification par les parties,
ou le sont seulement parce que la Convention elle méme I'admet’; pour tout
le reste cette Convention, et le Traité de 1991, peuvent étre considérés
comme deux traités successifs qui reglent (partiellement) la méme matiere,
¢tant noté que les parties au traité¢ antérieur ne sont pas toutes parties au
traité postérieur. Cette situation et les problemes qu'elle pose sont envisagés
par l'art. 30.4.a) de la CV69 qui s'en remet pour sa solution a l'article 30.3 de
la CV 69 elle-méme, selon lequel dans les relations entre les Etats parties
aux deux traités:

"..le traité antérieur s'appliquera uniquement dans la mesure on ses
dispositions seraient compatibles avec celles du traité postérieur”.

tra Stati e nazionali di altri Stati in materie di investimenti. R.I.Pr. e Proc., 1969, p. 637.

4 Cfr. la référence a la décision dans le cas AMCO Asia ¢. Republique d'Indonésie en Revue de
l'arbitrage, p. 54.

55.Voir J.D.I. 1991, p.174.

6 Cfr. Sacerdd8, 1969, cit., p.632.



4.2 CONDITIONS GENERALES RELATIVES A
LA COMPETENCE DU TRIBUNAL D'ARBITRAGE

La compétence du Centre pour statuer sur la controverse entre les
parties se trouve établie:

a) dans le Traité entre le Royaume d'Espagne et la République du Chili
pour la protection et le soutien réciproque des investissements du 2
octobre 1991 (doc. annexe num. 3 a la Requéte),

b) dans la Convention passée a Washington le 18 mars 1965, qui a créé
le Centre International pour le Reglement des Différends Relatifs aux
Investissements, ratifiée par le Chili le 24.10.1991 (Journal Officiel
9.01.1992), ainsi que par 1'Espagne le 2.06.1994.

4.2.1 Conformément a l'art. 41 de la Convention de Washington, le
Tribunal est juge de sa propre compétence.

Comme précédents il y a lieu de citer:
a) le cas AAPL ¢/Sri Lanka, ou le Tribunal s'est déclaré compétent

pour connaitre de la destruction, par les Forces de Sécurité de 1'Etat, des
biens appartenant a I'investisseur (4 I[CSID Reports 282-287),

b) le cas Benvenuti & Bonfant ¢/Congo, dans lequel le Tribunal s'est
prononcé sur la 1égalité d'un acte gouvernemental qui avait déclaré
dissoute une Société nationale et mis ses actifs sous séquestre (Arrét du
15.08.1980, 1 ICSID Reports 330),

¢) le cas AMCO ¢/ Indonésie, dans lequel le Tribunal a déclar¢ illégale
la saisie par I'Armée et la Police dun hotel (Arrét du 20.X1.1984, 1
ICSID Reports 413, 454-459).

4.2.2 Conformément a l'article 25.1 de la Convention de Washington de
1965, pour que 'organe d'arbitrage du CIRDI soit compétent dans un
différend d'ordre juridique 1l faut que:

- le différend ait une relation directe avec un investissement "entre un
Etat contractant (...) et le ressortissant d'un autre Etat contractant”, et que

- les parties aient consenti par €crit a soumettre le différend au Centre.
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4.2.3 Par conséquence, les conditions déterminant la compétence sont au
nombre de trois:

1) Que les parties aient "consenti par écrit a soumettre le différend au
Centre".

11) Que le différend ait lieu entre un Etat contractant et le ressortissant
d'un autre Etat contractant

111) Que ce soit un différend d'ordre juridique et en relation directe
avec un "investissement".

4.3 COMPETENCE DU TRIBUNAL AU CAS SPECIFIQUE
4.3.1 Le différend est de nature juridique

La Cour Internationale de Justice 4 défini le concept de différend
comme

"un désaccord sur une question du droit ou de fait, un conflit entre les parties sur
des prises de positions légales ou des intéréts”

("Case concerning East Timor", IC] Reports 1995, 89,99, citant la
Sentence du méme Tribunal du 30 ao(it 1924 dans l'affaire relatif aux
concessions Mavrommatis en Palestine).

4.3.2 Applicabilité de la Convention de Washington (1965) et du
Traité de Santiago de 1991 ratione temporis.

4.3.2.1 Les criteres objectifs de compétence ne peuvent étre évalucs de
maniere isolée, car le contenu de la Convention d'arbitrage et I'étendue
de la compétence du Centre constituent des éléments essentiellement
interdépendants.

4.3.2.2 La Convention du CIRDI de 1965 n'établit pas de conditions de
compétence ratione temporis en relation avec un litige. Ses rédacteurs
ont repoussé 1'exclusion des investissements antérieurs a son entrée en
vigueur. Mr. A. Broches a signalé que pour qu'une telle exclusion fiit
possible les Parties devaient refuser leur consentement relativement aux
anciens investissements (History, vol. II, p. 566).

4.3.3 Le Traité bilatéral entre 'Espagne et le Chili de 1991 (doc. annexe
n® 3 a la Requéte) consent expressément a son application pour ce qui
concerne des investissements dont la date est antérieure a son entrée en
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vigueur, selon les termes spécifiques fixés par les paragraphes 2 et 3 de
l'art. 2, qui énoncent:

" 2. Le présent Traité s'appliquera aux investissements qui seraient réalisés a partir de
son entrée en vigueur par des investisseurs de l'une des Parties contractantes dans le
territoire de l'autre. Toutefois, il bénéficiera également aux investissements réalisés
antérieurement d son entrée en vigueur et qui, selon la législation de la Partie
contractante concernée, aurdient la qualité d'investissement étranger.

3. Il ne s' appliquera pas, néanmoins, aux controverses ou réclamations
surgies ou  résolues antérieurement d son entrée en vigueur".

434 L'art. 4.2 du Trait¢ bilatéral entre le Chili et I'Espagne du
2.X.1991 permet d'invoquer la clause de la nation la plus favorisée.
Nous le faisons ici en ce qui concerne la compétence ratione temporis a
I'égard de la protection de leurs investissements, que le Chili reconnait
aux citoyens de Chine, du Royaume Uni ou du Portugal, et qui sont
définies dans les Conventions bilatérales respectives selon les termes
suivants:

4.3.5: Convention Chili-Chine:

"art.11. "Champ d'Application

La présente Convention s'appliquera aux investissements effectués avant
ou aprés son entrée en vigueur, par des investisseurs de l'une quelconque des
Parties Contractantes en accord avec les lois et réglements de l'autre Partie
Contractante dans le territoire de cette derniére. Toutefois elle ne sera pas
applicable aux divergences ou controverses qui aurdaient surgi avant son entrée en
vigueur".

4.3.6 Convention Chili-Royaume-Uni:

"art. 2) Le présent Accord vaudra pour les investissements effectués dans le
territoire d'une partie Contractante conformément & ses lois pour les investisseurs
de l'autre Partie Contractante, avant ou apres l'entrée en vigueur de cet Accord.
Toutefois il ne vaudra pas pour les différends ou les divergences qui auraient
surgi antérieurement d son entrée en vigueur'.

4.3.6.1 Convention Chili-Portugal:

"ARTICLE 11"

"Champ d'Application

Le présent Accord s'appliquera aux investissements effectués, avant ou apres
lentrée en wigueur du Traité, par des investisseurs d'une des Parties
Contractantes, conformément aux dispositions légales de [l'autre Partie
contractante, dans le territoire de cette derniére. Toutefois il ne s'appliquera pas
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a des controverses qui auraient surgi antérieurement d cette entrée en vigueur'.

4.3.7 C'est bien en ces termes que se situe la présente controverse,
puisque les textes cités des art. 2.2 et 2.3 disposent que le Traité de 1991
entre I'Espagne et le Chili s'appliquerait aux investissements effectuées a
une date antérieure a son entrée en vigueur, lorsque:

a) la controverse ou réclamation n'aurait pas surgi ou été résolue
antérieurement,

b) ils présenteraient la qualité d'investissement étranger selon la
1égislation de la Partie contractante respective.

4.3.8 Les termes de l'art. 2 du Traité entre 1'Espagne et le Chili du
2.10.1991 doivent, a leur tour, €tre interprétés conformément a la clause
de son art. 7 concernant les conditions plus favorables:

"Si & la suite de dispositions légales d'une Partie contractante, (...) il résultait une
réglementation générale ou particuliere en vertu de laquelle il devait étre concédé aux
investissements des investisseurs de [l'autre Partie contractante un traitement plus
favorable que celui prévu dans le présent Traité, ladite réglementation prévaudra sur
le présent Traité dans la mesure o elle serait plus favorable. »

4.3.9 Les hypotheses du point 4.3.7 a) et b), sont réunies dans le cas
présent, ainsi que nous l'avons exposé dans nos communications
adressées a Monsieur le Secrétaire Général du CIRDI, en date des 15 et
19 décembre 1997 (points 1 et i1), du 22 février, des 20, 23 et 30 mars
1998, dont nous considérons ici les données de fait et les fondements en
Droit comme faisant explicitement partie du présent mémoire, et
auxquels nous adjoignons ce qui suit:

4.3.10 La premiére réclamation n'a été formulée par
I'investisseur espagnol qu'en 1995,

4.3.10.1 Avant le 28 mars 1994, date d'entrée en vigueur de la
Convention de 1991 entre le Chili et 1'Espagne, aucun différend,
controverse ou réclamation n'a surgi, ni a fortiori n'a été résolu, en
relation avec l'investissement du citoyen espagnol.
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4.3.10.2 L'investisseur espagnol n'a pu formuler aucune controverse ou
réclamation concernant les biens confisqués a CPP S.A. et EPC Ltée.
par le Décret du 10 février 1975.

4.3.10.3 Cl'est seulement le 22 aotit 1995 que, pour la premiere fois,
I'investisseur espagnol a pu s'adresser a une autorité de la République du
Chili (Monsieur le Président Eduardo Frei) en formulant la demande
qu'en application des prérogatives liées a sa fonction, et compte tenu que
les propriétés de CPP S.A. et EPC Ltée. se trouvaient aux mains de
' Administration, par I'effet d'un Décret, il mette, par Décret, un terme a
la confiscation réalisée par Décret, et lui restitue ses biens (doc. annexe
a la Requéte num. 23).

4.3.10.4 La République du Chili pouvait et devait indemniser
I'investisseur en 1995, ce qui aurait épargné a ce dernier et a la
Fondation cessionnaire du 90% de ses droits et crédits d'avoir a recourir
au présent arbitrage.

4.3.11 Applicabilit¢é de la Convention de Washington et du
Traité de Santiago de 1991 ratione materiae.

Aron BROCHES indique:

"During the preparatory work on the Convention (...) the effort to devise a
generally acceptable comprehensive definition of the term 'investment' was given up
'siven the essential requirement of consent by the Parties', in the words of the
Executive Directors' Report (at para. 27). The parties thus have a large measure of
discretion in deciding what constitutes an 'investment' in a particular
context"(Selected Essays, cit., p.436).

4.3.11.1 Dans 1'Arrét du 25.09.1983 prononce dans le cas Amco Asia et
al. ¢/Indonésie, le Tribunal a soutenu qu'un accord d'arbitrage

"is not to be construed restrictively, nor, as a matter of fact, broadly or liberally.
It is to be construed in a way which leads to find out and to respect the common will
of the parties (...) [the consent of the parties need not] be expressed in a solemn,
ritual and unique formulation (...) [It] suffices to establish that [interpretation of the
arbitration agreement] (...) in good faith shows that the parties agreed to ICSID
arbitration...”.
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Le différend est d'ordre juridique et en relation directe avec un
'investissement' dans le sens de la Convention de 1965.

4.3.12 La controverse doit soit concerner l'existence ou I'extension d'un
droit ou d'une obligation juridique, soit la nature ou l'extension des
réparations dues par suite de la rupture d'une obligation juridique’.

4.3.12.1 D'autre part, et, en toute logique, de fagon intentionnelle, la
Convention de Washington ne définit pas, a l'effet de son application
propre, le terme "investissement", pas plus que ne le fait le Commentaire
des Administrateurs.

4.3.12.2 Le Traité bilatéral de 1991, applicable par renvoi de l'article 42
de la Convention de Washington, contient deux articles pertinents en la
matiere.

4.3.12.2.1 L'article 1.2 définit comme "investissements"::

"(...) toute sorte d'avoirs, tels que biens et droits de toute nature, acquis en accord
avec a législation du pays recevant l'investissement (...)".

4.3.12.2.2 D'autre part, comme il a été indiqué plus haut, l'article 2.2
précise:

"2. Le présent Traité (...) bénéficiera également aux investissements réalisés
antérieurement d son entrée en wvigueur et qui, selon la législation de la Partie
contractante concernée, aurdient la qualité d'investissement étranger”.

4.3.12.3 Sur la base de ces textes une question centrale se pose,
s'agissant de satisfaire les conditions requises pour la compétence, qu'il
s'agisse d'un investissement "ayant la qualité d'investissement étranger”
en accord avec la loi chilienne.

4.3.12.4 Une fois démontrés le paiement des actions et la remise de ces
derni¢res, il ne demeure aucun doute quant au transfert effectif de la
propriété, et, par la quant au fait que les biens ont été acquis
conformément au Droit chilien.

"Kovar, |@&cit., p. 28.



La nationalité des demandeurs

43.13 Conformément a la Convention de Washington, par
"ressortissant” on entend toute personne physique (art. 25.2.a) ou morale
(art. 25.2.b)).

4.3.13.1 La partie demanderesse avait exclusivement la nationalité
espagnole a la date de son consentement a I'arbitrage du CIRDI, a celle
de la présentation de la Requéte et a celle de son enregistrement,
conformément a l'art. 25(2) de la Convention de Washington.

4.3.13.2 L'art. 1.1 du Traité bilatéral de 1991 dispose:

"Aux fins du présent Accord:
1. Par "investisseurs" s'entendront les personnes physiques ou ressortissants
nationaux, selon le droit de la Partie correspondante (...)",

c'est a dire I'Espagne.
4.3.13.3 Deux questions doivent donc étre examinées:

43.13.3.1 Si M. Victor PEY et la FONDATION PRESIDENT
ALLENDE étaient espagnols aux dates précises établies dans la
Convention de 1965.

4.3.13.3.2 S'ils étaient exclusivement espagnols a ces dates précises.

4.3.13.4 Dans le cas présent il convient de préciser sans ambages que,
pour le Droit espagnol, 1'investisseur est espagnol a ces deux moments.
De fait non seulement cette nationalité espagnole n'a pas été acquise par
hasard, par fraude ou par erreur et ne constitue pas une nationalité de
convenance, mais constitue la nationalit¢ d'origine maintenue
continuellement par Monsieur PEY.

4.3.13.5 Ladite nationalité a été reconnue officiellement comme
exclusive par les autorités espagnoles des 1974,

4.3.13.6 En conséquence, le lien de nationalité entre Monsieur Victor
PEY et I'Espagne est tel a ces deux moments qu'il satisfait sans le
moindre doute aux exigences a cet égard pour établir la pleine
compétence de I'organe d'arbitrage.
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4.3.13.7 A aucun de ces moments rien ne permet d'admettre que le
demandeur fiit également chilien aux fins que dispose l'article 25.2 de la
Convention de 1965. Ce dernier spécifie, ainsi qu'il a été indiqué, qu'au
nombre de "ressortissant d'un autre Etat contractant” ne seront jamais
comprises les personnes qui, a I'une quelconque des dates mentionnées,
"possede également la nationalit¢ de 1'Etat contractant partie au
différend".

Nationalité exclusive espagnole de l'investisseur
au moment du consentement a l'arbitrage du CIRDI.

4.3.14 En réponse a l'action exercée par la République du Chili en
violation du devoir d'abstention établi par 1'art. 36(3) de la Convention
de Washington, afin d'empécher I'enregistrement de la Requéte par
monsieur le Secrétaire Général (communication de la République
adressée au Centre le 18 mars 1998; visite du Ministre de 'Economie du
Chili au Centre a cette fin), nous avons fait connaitre, dans notre lettre
du 23 mars 1998, que l'investisseur avait renoncé formellement a la
nationalité chilienne, laquelle, dans son cas, est une prérrogative
attachée au bénéfice du Traité bilatéral entre I'Espagne et le Chili du 24
mai 1958.

Quand bien méme des événements bien connus ne seraient parvenus a
priver radicalement Monsieur Victor Pey-Casado desdits nationalité,
bénéfices et statut a une date trés antérieure, ce fait suffirait a clarifier la
situation.

4.3.14.1 La prétention de I'Etat défendeur a imposer sa nationalité au
demandeur dont I'investissement se trouve confisqué, afin d'attaquer son
consentement a la juridiction du CIRDI, a déja été envisagé par les
rédacteurs de la Convention de Washington. Leur conclusion a été que
le Tribunal ne devait pas permettre qu'un Ftat impose sa nationalité pour
¢chapper au devoir de se soumettre au CIRDI (History, vol 11, pp. 582,
658, 705, 868, 874, 876/5, 877).
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Compétence ratione personae en ce qui concerne
l'investisseur

4.3.15 Durant I'élaboration de la Convention de Washington de 1965 il
a été maintenu comme critere général que la nationalité¢ devait €tre
déterminée en premier lieu conformément a la Loi de I'Etat dont le
citoyen affirme €tre un national, et en faisant appel le cas échéant, aux
regles du Droit International (History, vol I, pp.67, 286, 321, 448, 580,
705, 839).

Aron BROCHES a écrit:

" Another feature of that draft was that while it did not define nationdlity it provided
that a written affirmation of nationality issued on behdlf of the State whose
nationality is claimed would be conclusive proof of the facts stated therein. The draft
ran into considerable opposition at the Regional Consultative Meetings (History, Vol.
11, p.230). It was pointed out, and rightly so, that a certificate of nationality should
be no more than prima facie evidence (...) It is necessary to realize, however, that the
Legal Committee abstained from defining mationdlity' and that there was a general
recognition that in the course of ruling on ther competence Commissions and
Tribunals might have to decide whether a nationality of convenience (see the
Nottebohm Case,[1955], IC] Rep., p.4), or a nationality acquired involuntarily by
an investor could or should be disregarded" (in Selected Essays, op. cit., p.204).

Aron BROCHES poursuit:

"I submit that the [Barcelona Traction Case(1970, IC] Rep.p.42) | decision should
be carefully restricted to the context in which it was given, namely that of diplomatic
protection. More specifically, I submit that it is without relevance to the meaning of
the term 'nationality' in Art. 25(2) (b). The purpose of that provision, as well of Art.
25(1), is to indicate the outer limits within which disputes may be submitted to
conciliation or arbitration under the auspices of the Centre with the consent of the
parties thereto. Therefore the parties should be given the widest possible latitude to
agree on the meaning of mationality' and any stipulation of nationality made in
connection with a conciliation or arbitration clause which is based on a reasonable

criterion should be accepted." (Ibid., pp.206-207).

4.3.15.1 L'art. 1.1 du Traité bilatéral entre le Chili et I'Espagne, du
octobre 1991, définit comme  "investisseurs (...) les personnes
physiques ou ressortissants nationaux, selon le droit de la Partie
correspondante”.

4.3.15.1.1 Cette regle renvoie au Droit espagnol, dont les conditions
pour établir la nationalité¢ exclusive espagnole sont réunies en ce qui
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concerne la partie demanderesse.

4.3.15.1.2 Dans I'Accord bilatéral avec I'Espagne de 1991, le Chili ne
restreint ni ne conditionne 1'application du principe de la nationalité que
ce soit a larésidence ou au domicile de lI'investisseur. C'est un principe
qui est partagé par la majorité des Conventions de cette nature, que

"s'appliquent & des avoirs de personnes physiques situées sur le territoire de l'autre
Panrtie; il importe peu que ces personnes soient elles-mémes établies sur le territoire de
lEtat d'accueil ou qu'elles demeurent sur le territoire de leur Etat national" (].P.
LAVIEC:Protection et promotion des investissements, Paris, PUF, 1985).

L'investisseur posséde la nationalité exclusive espagnole.

4.3.16 L'art. 17.1 du Code Civil espagnol énonce:
"Sont espagnols d'origine: a) les personnes nées de pére ou mere espagnols”.

L'investisseur, né en Espagne de parents espagnols, a conservé tout au
long de sa vie, sans un seul jour d'exception, la nationalité espagnole,
conformément aux arts. 11, 14, 42 et autres dispositions concordantes de
la Constitution espagnole et a l'art. 17 du Code Civil espagnol, comme le
démontrent les documents fournis avec la Requéte d'arbitrage (docs. 4 a
8).

4.3.16.1 L'art. 5 de la Convention de double nationalité entre le Chili et
I'Espagne de 24.05.1958 (BOE de 14.11.1958, doc. annexe numéro 15),
¢tablit expressément I'hypothese de

"(...) perte de nationdlité (...) en application de la présente Convention”.

4.3.16.2 En outre, comment soutenir que la privation unilatérale infligée
a Monsieur Victor Pey-Casado, de la part de I'Etat chilien, non
seulement de toutes les prérogatives lices a la Convention bilatérale du
24 mai 1958, mais au dela, de celles ressortissant aux droits humains les
plus élémentaires, pourrait s'accompagner du maintien -tout aussi
unilatéralement imposé- d'une composante particuliere de cette méme
Convention, que nous avons vu violée, foulée aux pieds et anéantie en la
personne de 1'investisseur espagnol.
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Le droit d'agir de la '""Fondation Président Allende"

4.3.17 La Sentence du 27.06.1990 dans le cas Asia Agricultural
Products Ltd. (AAPL) ¢ République de Sri Lanka (30 Intern. Legal
Materials, 577, 1991; 6 ICSID Rev. n® 2, 1991), reconnait l'application
de la Convention d'arbitrage du CIRDI dans une demande
essentiellement fondée sur une convention bilatérale relative aux
investissements.

4.3.17.1 La Fondation Président Allende est une entité de nationalité
espagnole, argument définitif en faveur de son droit d'agir.

4.3.17.1.1 Etant donné que I'élément clé pour trancher cette question est
de déterminer si le consentement a l'arbitrage doit €tre conféré intuitu
personae ®, il suffira de remarquer que la qualité de demandeur
possible ne se trouve identifiée comme telle dans aucun accord
pertinent’ et en particulier dans le Traité bilatéral de 1991.

4.3.17.1.2 Aron BROCHES expose:

"Another area which cdlls for special treatment is that of successors in interest. The
Convention is silent as to the assignability of ICSID arbitration agreements and there
is no reason to consider that assignment is not permitted. In order to be effective
under the Convention, however, the assignee or successor must have the status
required by the Convention, i.e., must be a national of another Contracting
State. (...) The question might be asked whether, in addition, the successor or assignee
must itself consent in writing in order to come within the jurisdiction of the Centre.
The answer to this would seem to be in the negative if the clause is so drafted as to
make clear that it is binding not only on the original parties to the agreement but also
on successors or assignees" (BROCHES (A.): Selected Essays, Dordrecht,
Martinus Nihjoff P., 1995, p.247).

4.3.17.2 La donation effectuée par l'investisseur en faveur de la
Fondation étant valable en droit espagnol (et en droit international privé

8Cfr. les opinions d' Aron Broches en Investissements ¢trangers et arbitrage ..., cit., pp. 52
et 164.

2 Cf. Weil "The First 'World Bank arbitration. [Holiday Inn's v. Morocco)- some legal problems
B.Y.l.L., 1980, p.1%9



chilien), la Fondation posséde la légitimation active en qualité de
titulaire des droits 1ésés

4.3.17.3 En Droit interne chilien, I'art. 16 du Code Bustamante énonce:

"La nationalité d'origine des Corporations et des Fondations sera déterminée par la
loi de I'Etat qui leur accorde l'acréditation ou l'approbation légale”.

43.17.3.1 La Convention entre le Chili et 1Ttalie du 8 mars 1993
dispose que:

"4, Par "personne (morale, juridique) "on comprend, relativement a chacune des
Parties Contractantes, toute entité constituée ayant son siege dans le territoire d'une
Partie Contractante conformément & sa législation, ou reconnue par elle, telle que
des institutions publiques et des personnes (mordles, juridiques) en général, des
sociétés de personnes ou de capitaux, des fondations, des associations et cela
indépendamment de ce que leur responsabilité soit limitée ou non".

4.3.17.3.2 L'art. 12 de la Lo1 chilienne num. 19.568, visant la restitution
des biens confisqués (Journal Officiel du 23 juillet 1998) énonce:

"Les personnes physiques et les personnes morales(...) qui aurdient été privées de la
pleine propriété de leurs biens par l'application des décrets lois N212, 77 et 133 de
1973; 1697 de 1977 et 2.346 de 1978, auront le droit de solliciter sa restitution ou

de demander le paiement d'une indemnisation (...).Les mémes droits seront valables
pour leurs successeurs (...)".

4.3.17.4 Lorsque I'Etat d'accueil a manifesté son consentement anticipé
dans un Traité, c'est en principe l'investisseur qui dispose de l'initiative
de consentir ou non a l'arbitrage du CIRDI. C'est ce que dispose l'art. 10
du Traité bilatéral entre le Chili et I'Espagne du 2.X.1991.

43.17.4.1 Nous avons vu que, selon Aron BROCHES, pour le
successeur ou le cessionnaire le consentement écrit a la juridiction du
Centre ne devrait pas €tre nécessaire.

Toutefois dans le cas présent aucun doute n'existe a cet égard puisque le
6 octobre 1997 l'investisseur a donné son consentement formel expres a
I'arbitrage du CIRDI. Quatre jours apres ce fut le cas de la Fondation
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Président Allende, en qualité¢ de cessionnaire de 90% des droits et
crédits de l'investisseur (doc.annexe num. 2 a la Requéte du 6.X1.1997).
Ce consentement est définitif, 1l ferme a la Fondation la voie de la
juridiction nationale (art. 10.2 du Traité bilatéral Espagne-Chili) et de la
protection diplomatique (art. 27 de la Convention de Washington).

4.3.17.4.2 Sans qu'un tel consentement €crit soit nécessaire, et a plus
forte raison en présence d'un consentement expres a l'arbitrage du
CIRDI, la Fondation co-demanderesse est 1égitimée comme partie a la
procédure en qualité de cessionnaire de 90% du total du patrimoine,
titres, droits et crédits de toutes sortes, du Consortium Publicitaire et
Périodique S.A. (CPP S.A.) et de I'Entreprise Périodique Clarin Ltée.
(EPC Ltée.).

4.3.17.5 Cette 1égitimation active n'a pas €té contestée par la Partie
défenderesse durant les six mois écoulés depuis qu'elle a eu
connaissance de la Requéte du 3 novembre 1997. Ainsi, lorsque le 18
mars 1998 la République du Chili, en infraction au devoir d'abstention
prescrit a I'art. 36(3) de la Convention de Washington, demandait par
écrit a Monsieur le Secrétaire Général du CIRDI de ne pas enregistrer la
Requéte pour prétendue incompétence du Centre, parmi les motifs
allégués la 1égitimation active de la Fondation cessionnaire n'était pas
mise en cause.

LA QUALITE D'INVESTISSEMENT ETRANGER

43.18 L'investissement doit étre considéré comme un
"investissement ayant la qualité d'investissement étranger...".

4.3.18.1 La législation chilienne étant dépourvue en 1972, et méme
ultérieurement, de regles juridiques définissant ce qu'ill y a lieu
d'entendre par "investissement" et a fortior1 par "investissement
étranger”, 1l est raisonnable de concevoir le sens du terme
"investissement” en accord avec les termes du Traité bilatéral de 1991
lui-méme, lesquels sont doté¢ d'une étendue suffisante pour englober
I'important investissement de capital réalis¢ en 1972 par monsieur Victor
Pey Casado dans I'économie chilienne'.

10Concernant I'étendue selon laquelle on doit concevoir ce terme, voir J.T. Schmidt: "Arbitration
under the auspices ot the International Centre for Settlement of investment disputes (ICSID)", Harvard
Int. Law J., 1976, vol. 17, p.100.
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4.3.18.2 La "qualité d'investissement étranger" dépend ainsi de ce que
I'apport financier provienne d'une économie extérieure a l'économie
chilienne.

4.3.18.3 Nous considérons, a cette étape du présent Mémoire, comme
en faisant partie intégrale les fondements relatifs a la "qualité
d'investissement étranger” de I'investissement de 1972, développés dans
notre communication au Centre en date du 15 décembre 1997 (point 1) et
dans la Consultation Juridique du juriste chilien Monsieur Victor Araya
(annexe a notre communication des 22 février et 20 mars 1998) qui
expose dans sont point III::

"L'acquisition d'actions de la part du citoyen espagnol Monsieur Victor Pey Casado
en 1972, avec des capitaux provenant de l'étranger (Europe) possédait selon la
législation en vigueur & l'époque la qudlité d'investissement étranger, comme il a été
expliqué dans la communication en date du 19 décembre 1997 adressée au CIRDL

"Depuis cette époque (1972) il n'a été incorporé aucune régle au systéme juridique
interne qui permette de modifier ladite qualification, surtout si l'on considére qu'da ce
jour, s'il est vrai qu'ont été créés certains mécanismes spéciaux tendant a faciliter et &
promouvoir l'investissement étranger, qui accordent des franchises et des garanties
spéciales a l'investissement étranger, qui 'y a recours volontairement, aucune régle ne
conceptualise de maniére expresse ce que l'on doit considérer comme tel.

"La conclusion ci-dessus se trouve ratifiée par la doctrine. On peut le constater a la
lecture du livre "Investissement Etranger au Chili", publié & Santiago du Chili par
"Editorial Juridica Cono Sur", dont les auteurs sont Roberto Mayorga L. et Luis
Montt, le premier est Vice-président Exécutif du Comité des Investissements
Etrangers et le second est Professeur de Droit Economique a I'Université Gabriela
Mistral; en page 66 on lit ce qui suit:

"NOUS OSONS AFFIRMER QUE "L'INVESTISSEMENT ETRANGER"
N'EST PAS EXPRESSEMENT CONCEPTUALISE DANS LA
LEGISLATION CHILIENNE, A L'EXCEPTION DES CONVENTIONS DE
PROTECTION DES INVESTISSEMENTS QUI ONT ETE SOUSCRITS
CES DERNIERS TEMPS ENTRE LE CHILI ET CERTAINS PAYS.

IL SE REVELE DIFFICILE DE TROUVER UNE DEFINITION LEGALE
DU MOT 'INVESTISSEMENT', NONOBSTANT LE FAIT QUIL
CONSTITUE UN TERME ECONOMIQUE D'USAGE FREQUENT DANS
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LA TERMINOLOGIE JURIDIQUE".

"Comme on peut l'observer en suivant la logique de ces auteurs, devant l'absence de
régle interne, nous devons faire un véritable renvoi aux dispositions du Traité de
Protection des Investissements entre le Royaume d'Espagne et la République du Chili
pour obtenir un concept définissant l'investissement étranger. De son article 12on
déduit que les conditions requises pour concevoir un investissement comme étranger
sont pleinement réunies dans celui de Monsieur Victor Pey Casado, et dans les droits
qui en découlent pour lui, comme pour son successeur, en ce qui concerne 90%
d'entre eux.

"Abondant de surcroit dans ce sens, les premier et second articles transitoires du
Décret Loi N2 600 de 1974 (qui a envisagé un nouveau statut pour soutenir
l'investissement étranger), ratifient le fait que les investissements qui possédaient la
qualité "d'investissement étranger” en 1972 n'ont pas été privés des droits acquis a ce
titre. En accord avec ces articles les tituldires de capitaux provenant de l'extérieur
continueront a étre régis par les régles légales en vigueur au moment de leur apport
nonobstant le fait qu'ils ont également le droit d'avoir recours volontairement, et s'ils
le souhaitent, au nouveau régime émanant du Décret Loi 600.

"Cela signifie clairement que le D.L. N2600, outre qu'il ne constitue pas la seule
voie pour amener des capitaux de l'extérieur au Chili, a respecté et maintenu le
régime auquel étaient soumis les investissements réalisés antérieurement d son entrée
en vigueur",

Le concept d'"investissement étranger'' dans les
Conventions ratifiées par le Chili"

4.3.19 Sur le fondement de 1'art. 4.2 du Traité bilatéral entre le Chili et
I'Espagne du 2.X.1991 il convient d'invoquer, en premier lieu la clause
de la nation la plus favorisée. La finalité. pour ce qui concerne le Chili
d'une Convention de protection des investissements est congue par
référence, avant tout, a la nationalité de l'investisseur, sans aucune
condition supplémentaire, ainsi qu'on peut le lire dans les Préambules
suivants:

- Convention entre le Chili et la République Populaire de Chine du 23.03.1994,
qui énonce:
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"Se proposant de créer des conditions favorables pour les investissements réalisés
par des investisseurs d'une Partie Contractante dans le territoire de I'autre Partie
Contractante",

- Convention entre le Chili et la Finlande du 27 mai 1973:

"avec le désir d'intensifier la coopération économique au bénéfice mutuel des deux
pays et de maintenir des conditions justes et équitables pour les investissements
des investisseurs de l'une des Parties Contractantes dans le territoire de l'autre
Partie Contractante, et reconnaissant que la promotion et la protection
réciproques de ces investissements étrangers favorisent l'expansion des
relations économiques entre les deux Parties Contractantes tout en stimulant les
imitiatives d'investissement (...)",

- Convention entre le Chili et la Suéde du 24 mai 1993:

"avec le désir d'intensifier la coopération économique au bénéfice mutuel des deux
pays et de maintenir des condition justes et équitables pour les investissements des
investisseurs de l'une des Parties contractantes dans le Territoire de l'autre Partie
Contractante, et reconndissant que la promotion et la protection réciproque des
investissements étrangers favorisent l'expansion des relations économiques entre
les deux Parties Contractantes tout en stimulant les initiatives d'investissement

(..)"

4.3.19.1 A1'époque des faits, la Loi de la République du Chili n® 9.839
(Journal Officiel du 21.11.1950) considérait comme investissement
¢tranger un investissement de la part de personnes physiques ou morales
pourvu qu'il fht réalisé en divises. En 1972 il n'existait pas d'autre
conception du terme "investissement étranger” (voir MAYORGA-
MONTT en point 4.3.19.2).

4.3.19.2 De son coté, comme nous l'avons dit, la Convention de
Washington, qui réglemente le CIRDI, a laissé¢ le concept
"d'investissement"” ouvert aux exigences essentielles au consentement
des parties (ICSID, "Documents Concerning the Origin and the
Formulation of the Convention", Vol. II, Part 2, aux pp. 835-37, 839,
843).

4.3.19.3 En conséquence, l'art. 1.2 du Traité entre I'Espagne et le Chili
de 1991 définit

"2. Par "investissements" on désigne toute sorte d'avoirs, tels que biens et droits
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de toute nature, acquis en accord avec la législation du pays recevant
l'investissement et en particulier, encore que non exclusivement, les suivants:
Actions et autres formes de participation dans les sociétés.

Crédits, valeurs et droits découlant de toute sorte d'apports réalisés dans le but de
créer une valeur économique; y compris expressément tous les préts consentis a
cette fin, qu'ils dient ou non été capitalisés.

Biens meubles et immeubles, ainsi que toute sorte de droits liés & ces derniers.
Les droits de toute sorte relevant du domaine de la propriété intellectuelle, y
compris expressément les patentes d'invention et marques commerciales, de méme
que les licences de fabrication et de "savoir faire".

«Les droits de mise en oeuvre d' activités économiques et commerciales
consentis par la loi ou en vertu d'un contrat (...)".

L'art. 1.3 du méme Traité bilatéral dispose que:

"3. Le terme "rentes ou revenus" d'un investissement se référe aux rendements
découlant d'un investissement en accord avec la définition contenue dans la section
précédente, et inclut expressément bénéfices, dividendes et intéréts".

Les concepts contenus dans la Convention Bilatérale entre 1'Espagne et
le Chili recouvrent donc pleinement les hypotheses de fait relatives a
I'investissement qui constitue 1'objet du présent différend d'ordre
juridique.

4.3.19.4 L'investisseur en effet

a) est convenu en Europe, en 1972, des termes successifs de 1'achat de
100% du capital de CPP S A,

b) il a pay¢ en 1972 en Europe 100% de son investissement en devises
des Etats-Unis d'Amérique, par le débit de comptes bancaires a Londres

et a Geneve,

c) illaregu en Europe 100% des actions de CPP S.A., avec les transferts
correspondants signés en blanc.

En d'autres termes tout le capital investi par monsieur Victor Pey
Casado, a pour origine un patrimoine extérieur au Chili.
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LE CONSENTEMENT DES PARTIES A L'ARBITRAGE

4.4 L'Accord de 1991 ne se prononce pas explicitement sur cette
question car l'exigence d'un consentement des parties par écrit résulte
de la Convention de 1965.

4.4.1 Cette exigence ne s'accompagne d'aucune condition de forme
additionnelle, que ce soit dans la Convention de 1965 ou dans I'Accord
bilatéral de 1991.

Le consentement de la défenderesse

4.4.2 En tous cas, a la lumicre des paragraphes 1, 2 et 3 de I'article 10 de

I'Accord de 1991 il est claire que le consentement de 1'Etat du Chili a
¢t¢ manifesté par écrit précisément par le moyen du méme 1'article 10
du Traité en question, qui constitue une clause compromisoire relative a
d'éventuels différends.

Le consentement des demandeurs.

4.4.4 Le consentement de l'investisseur résulte de la lettre adressée au
Gouvernement du Chili le 30 avril et le 29 mai 1997 (documents
annexes numéros 11 et 12 a la Requéte), qui invoquait l'art. 10 du Traité
bilatéral. Ce consentement s'est concrétisé formellement le 2 octobre
1997 (document annexe N@ 10 a la Requéte). Il s'est donc manifesté par
un acte distinct de celui de la présentation de la Requéte aupres du
CIRDI",

4.4.4.1 La Fondation Président Allende a formalisé son consentement le
6 octobre 1997 (document annexe N° 2 a la Requéte).

4.4.4.4 La doctrine a admis deés le départ 1'acces a l'arbitrage dans
I'hypothese d'une cession volontaire de droits de la part d'un investisseur
personne physique (cftr. les opinions convergentes de Robert KOVAR'y
Aron BROCHES en Investissement étrangers et arbitrage entre Etats et
personnes privées. La Convention du B.I.R.D. du 18 Mars 1965, Paris,
Pédone, 1969, p. 52).

1T KOVAR, loc. cit, pag. 49.
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4.4.4.4.1 Dans I' Arrét prononcé dans le cas AMCO ASIA c. I'Indonésie
le Tribunal s'en tient au raisonnement selon lequel les droits a I'arbitrage
du CIRDI étaient

"attached to its investments, represented by its shares in P.T. Amco",

d'ou 1l s'ensuit que les droits sont transmis avec les actions:

"all rights attached to the shares, including the right to arbitrate. Consequently, the
right to invoke the arbitration clause is transfered by Amco Asia with the shaves it
transfers, Amco Asia not losing the same right, be it as the initial investor or to the
extent to which it keeps partly the shaves it possessed originally" (1984, XXIII
LLLM., pp. 373).

4.4.4.5 Le Conseil des Fondateurs de la Fondation "Président Allende" a
résolu le 14 décembre 1994 que toute réclamation relative a
I'indemnisation des droits et crédits découlant de 1'investissement de
1972, dans le sens établi par ' Accord entre 'Espagne et le Chili de 1991,
pouvait étre formulée indistinctement par la Fondation elle méme et
I'investisseur Monsieur Victor PEY-CASADO (voir document annexe
N¢ 3 a notre communication au Centre en date du 15 décembre 1997).

4.4.4.5.1 En conformité de ce qui vient d'étre exposé, le 5 mai 1997 le
Président de la Fondation, M. Juan E. Garcés y Ramon (document
annexe N2 9 a la Requéte), envoyait par la voie notariale a
I'Ambassadeur du Chili en Espagne la lettre ou l'investisseur invoquait
I'art. 10.2 du Traité pertinent entre le Chili et 1'Espagne (document
annexe N2 11 de la Requéte).

LA RESPONSABILITE DE L'ETAT CHILIEN

4.5.1 La confiscation a été ordonnée par I'Etat du Chili.

Nous nous trouvons face a un fait attribuable a I'Etat chilien deés lors que:
4.5.1.1 Ce fut des agents au service du Gouvernement inconstitutionnel

qui saisirent par la force, le 11-9-1973, tous les biens, meubles et immeubles, y
compris les livres-registre des actionnaires de CPP S.A. et EPC Ltée. etc,
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4.5.1.2 C'est le Gouvernement du Chili, lui-méme, qui a ordonné, par
Décret N© 165 du Ministere de I'Intérieur de la Junte Militaire du 10
février 1975 (Journal Officiel N©29.105, du 17-3-1975) la confiscation
de tous les biens des deux entreprises, et a déclaré que passait en toute
propriété a 'Etat le droit de percevoir le montant des indemnisations qui
pourraient s'y rattacher, et cela selon la 1égislation chilienne elle-méme.

4.5.1.3 Les actes d'un Gouvernement inconstitutionnel ou de facto sont
considérés, du point de vue du Droit International, comme les actes de
I'Etat lui-méme, étant donné que la personnalité de ce dernier demeure
juridiquement identique en dépit de ses changements internes, y compris
ceux qui seraient contraires a la Constitution.

4.5.1.4 L'Institut de Droit International a déclaré dans sa réunion de
Lausanne de 1927:

"L'Etat est responsable des dommages qu'il cause aux étrangers par toute action
ou omission contraive & ses obligations internationales, quelles que soit ['autorité
de l'Etat dont elle procéde: constituante, législative, gouvernementale ou
judicidire.

Cette responsabilité de l'Etat existe, soit que ses organes daient agi conformement,
soit qu'ils dient agi contrairement a la loi ou a l'ordre d'une autorité supérieure.
Elle existe également lorsque ces organes agissent en dehors de leurs compétence,
en se couvrant de leur qualité d'organes de l'Etat, et en se servant des moyens mis
a lewr disposition”.

4.5.1.5 Dans l'arbitrage entre la France et le Méxique dans le cas Estate
of Jean-Baptiste Caire v. United States (1929, citée dans la Sentence
du CIRDI du 21 février 1997, American Manufacturing & Trading
Inc. v, Republic of Zaire), 1a Sentence a repris la méme solution:

"The State also bears an international responsability for al acts committed by its
officials or its organs which are delictual according to international law, regardless of
whether the official or organ has acted within the limits of his competency or has
exceeded those limits (...).

" acts However, in order to justify the admission of this objective responsibility of the
State for committed by its officials or organs outside their competence, it is necessary
that they should have acted, at least apparently, as authorized officials or organs, or
that, in acting, the should have used powers or measures appropriate to their official
character (...)".
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4.5.1.6 La Sentence dans le cas Youman (Commission d'Arbitrage entre
les EE.UU. et le Méxique, 1926, in Reports of International Arbitral
Awards, iv 110 a 116), affirme:

"Soldiers inflicting personal injuries or committing wanton destruction or
looting always act in disobedience of some rules laid down by superior authority.
There could be no liability whatever for such misdeeds if the view were taken that
any acts committed by soldiers in contravention of instructions must always be
considered as personal acts".

Le caractére illicite de la confiscation.

4.5.2 La confiscation est illicite parce qu'elle est constitutive dune
violation des obligations imposées a I'Etat du Chili par différentes regles
juridiques protégeant les droits de Monsieur Victor Pey sur les biens
mnvestis.

4.5.2.1 Aucune cause, quelle qu'elle soit, ne permet de justifier les
agissements de type confiscatoire, tels qu'ils ont été réalisés dans ce cas.
En particulier il n'est pas admissible que la privation des droits et des
biens se soit faite "par nécessite" ou dans 1'exercice du droit souverain
de I'Etat a exproprier les biens d'étrangers: le Gouvernement qui a
ordonné la saisie des biens et leur confiscation définitive était un
Gouvernement établi par des voies inconstitutionnelles, et la privation
complete de tous ses droits infligée 8 Monsieur Victor Pey, a été réalisée
pour des motifs politiques, au travers d'une procédure completement
irréguliére a la lumiére du Droit chilien et de fagon discriminatoire'?,
violant ainsi gravement le Droit interne du Chili et le Droit International.

4.5.2.2 L'article 5 du Traité de 1991 fixe les mesures de nationalisation,
expropriation, ou toute autre mesures ayant les mémes caracteres ou
effets, de la part des autorités de l'une des Parties a I'égard des
investissements d'investisseurs de l'autre Partie [situés] dans son
territoire:

"... elle devra étre véalisée exclusivement pour cause d'utilité publique ou d'intérét
national, conformément aux dispositions constitutionnelles et [égales et en aucun cas
[elle] ne sera discriminatoire. La Partie qui adopterait ces mesures payera d
linvestisseur, sans retard injustifié, une indemnisation adéquate, en monndie

12 Cfr.les références de SANTUOSO i la décision dans I'affaire LETCO, loc. cit., p. 214.
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librement convertible (...)".

4.5.2.3 Ces regles sont conformes aux principes du Droit International
applicables en la matiére .

4.5.2.4 Aucune de ces regles n'a été appliquée en l'espece.

4.5.2.5 La violation des regles du Droit interne chilien par les actes de
confiscation, a ét¢ reconnue par I'Etat chilien dans l'arrét de la Chambre
Civile N 21 de Santiago du 13 janvier 1997 (annexé a la
communication adressée au CIRDI le 19 décembre 1997), qui a decidé
que les Décrets Ministériels qui ont confisqué les biens du citoyen
espagnol V. Pey en 1974 et 1975

"sont atteints de nullité de droit public", et a ordonné "...la restitution au demandeur
des biens qui avaient été saisis".

4.5.2.6 Les violations du droit interne chilien ont consisté surtout en de
nombreuses et graves irrégularités de procédure commises a I'encontre
de la Constitution chilienne en vigueur entre 1973 et 1975. Elles
constituent toutes, simultanément, des violations du Droit International
général, protecteur des biens et intéréts des étrangers. En effet, les
autorités internes du Chili:

4.5.2.6.1 N'ont pas permis & Monsieur Victor Pey d'accéder a une juste
procédure pour défendre ses droits, son intégrité¢ physique elle méme
étant sérieusement menaceée.

4.52.6.2. Elles ont adopté des décisions en violation de leur propre
Droit interne selon des modalités d'une illégalité flagrante, de mauvaise
foi et avec une intention discriminatoire, sans qu'il lui fiit accordé de
recours a leur encontre.

4.52.6.3 L'Etat chilien n'a toujours pas pay¢ a l'investisseur une
indemnisation adéquate pour les biens et droits qui lui ont été
confisqués.

4.5.2.6.4 Les obligations qui imposent que la privation de propriéte soit
réalisée dans l'intérét public, sans discrimination, et qu'elle
s'accompagne d'une indemnisation adéquate, sont imposées aux Etats

13Cfr. p. ex., LATTANZI, loc. cit., p. 543.
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par le Droit International, y compris au bénéfice de ses propres
nationaux, c'est a dire dans le cadre des droits de 'homme. Dans cette
perspective, qui marque la formation progressive des régles générales du
Droit International, [divers] textes sont pertinents, tels

- l'article 17.2 de la Déclaration Universelle des Droits de 'Homme de
1948: "Nul ne peut-étre arbitrairement privé de sa propriété".

- l'article 1 du Protocole additionnel N° 1 a la Convention Européenne
pour la Protection des Droits de 'Homme et des Libertés Fondamentales
du 4 janvier 1950:

"Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut étre
privé de sa propriété que por cause d'utilité publique et dans les conditions prévues
par la loi et les principes généraux du droit international”.

et, particulicrement,

- l'article 21.1 de la Convention Américaine relative aux Droits de
I'Homme du 22-11-1969, a laquelle le Chili est un Etat Partie, qui
stipule:

"...2. Nul ne peut étre privé de ses biens excepté en contrepartie du
paiement d'une juste indemnisation, pour des raisons d'utilité publique ou d'intérét
social, et ce dans les cas et selon les formes établies par la loi" |traduction non

officielle].
4.5.2.6.5 I'article 30 de 1a Convention américaine elle-méme stipule que:

"Les restrictions permises, en accord avec la présente Convention, d la
jouissance et & l'exercice des droits et libertés qui y sont reconnus, ne peuvent étre
appliquées qu'en conformité des lois qui serdient édictées pour des raison d'intérét
général, et dans le but pour lequel elles ont été établies”.

L'INVESTISSEUR ESPAGNOL A SUBI UNE DISCRIMINATION
DE LA PART DE L'ETAT CHILIEN

4.5.3 L'art. 3.1 du Traité bilatéral du 2.10.1991 dispose que

"Chacune des Parties protégera dans son territoire les investissements effectués
conformément a sa législation, par des investisseurs de I' autre Partie et il n'entravera
pas, au moyen de mesures injustifiées ou discriminatoires, la gestion, le maintien,
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lutilisation, la jouissance, l'extension la vente ni, le cas échéant, la liquidation de tels
investissements .

4.5.3.1 L'obligation de s'abstenir de toute discrimination est une
application du principe d'égalité souveraine entre les Etats. Une
expropriation -en l'occurrence confiscation- ne doit pas supposer un
traitement différent entre divers citoyens. Telle est la doctrine établie
dans le cas Sabbatino et dans le cas British Petroleum c/Libye (Internat.
Law Reports, 1979, p. 329.

4.5.3.2 Le CIRDI a appliqué cette doctrine dans l'arrét du 31.03.1986
prononceé dans le cas LETCO (Int. Legal Materials, 1987) en statuant
que pour que I'acte commis par le Liberia fat 1égitime il était requis que
"(...) would have had to show (...) that it was not discriminatory"

4.5.3.3 Les documents annexes a la Requéte et au présent Mémoire, en
particulier les décrets confiscatoires, démontrent que la République a
manqué a l'accomplissement de toutes et chacune des obligations
énumérées a I'égard de I'investisseur.

LA CONFISCATION DE L'INVESTISSEMENT EST NULLE
SELON LE DROIT INTERNE DE LA REPUBLIOQOUE DU
CHILI

4.5.4 L'art. 5 du Traité bilatéral Espagne-Chili du 2.10.1991 dispose
que:

"La nationalisation, l'expropriation ou toute autre mesure de caractéristiques ou
d'effets similaires qui pourrait étre adoptée par les autorités d'une Partie al'encontre
des investissements d'investisseurs de l'autre Partie dans son territoire, devra étre
réalisée exclusivement pour cause d'utilité publique ou d'intérét national,
conformément aux dispositions constitutionnelles et légales et en aucun cas (elle) ne
sera discriminatoire.".

4.5.4.1 Dans sa jurisprudence le CIRDI a établi que:
"these acquired rights could not be withdrawn (...) except by observing the legal
requisites of procedural conditions established by law, and for reasons admittted by

the latter"
(paragraphe 248(v) de larrét pris dans le cas AMCO; dans un sens identique,
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paragraphe 190).
4.5.4.2 L'art. 1462 du Code Civil chilien dispose que
"Il y a un objet illicite dans tout ce qui contrevient au droit public du Chili".

4.5.43 En l'espece la confiscation porte atteinte aux dispositions
constitutionnelles et légales, en vigueur au Chili a la date du 11
septembre 1973 et ultérieurement, y compris également celles en
vigueur en 1995 (date de la premicere réclamation), et aujourd'hui, de
sorte que la confiscation de CPP S.A. est nulle de plein droit.

45.43.1 En effet, la confiscation de l'investissement du citoyen
espagnol a pour antécédent le Décret-Loi N77 du 8.10.1973 (Journal
Officiel du 13.10.1973, doc. annexe n°l1). Le régime de facto y
déclarait proscrits et constitutifs, dans leur existence méme, d'un délit
criminel, les associations politiques et syndicales qui, dans la
conjoncture du Chili de 1973, avaient appuy€ la continuité de la forme
de Gouvernement républicaine et représentative, leur imposant comme
sanction, le passage de leurs biens en pleine propriété a 'Etat. Ce
Décret-Loi n°77 ne mentionnait pas les Sociétés commerciales, propriété
de I'investisseur espagnol (CPP S.A. et EPC Ltée.), pas plus que le nom
de ce dernier.

4.5.43.2 En complément au D.L. N© 77 la Junte Militaire a édicté le
Décret Réglementaire N2 1.726 de 1974, dont I'art. 3 confiait a la "Junte
Militaire de Gouvernement" elle méme -a laquelle participaient le Chef
de chacune des trois branches des Forces Armées, plus le Directeur
Général des Carabiniers- le pouvoir de décider si une entité ou une
personne se trouvait dans I'une des situations déclarées [génératrice de]
délit dans le DL N977, et en conséquence de lui appliquer des sanctions
corporelles et des confiscations de biens (doc. annexe N¢12). Ce Décret
n® 1.726 ne mentionnait pas non plus le nom de l'investisseur espagnol et
de ses entreprises.

4.5.4.3.3 Le Décret n°165 en date du 10 février 1975 (doc. annexe n°1),
revétu de la seule signature d'Augusto Pinochet -Chef de 1'Armée-
déclare appliquer le Décret Réglementaire n® 1.726 de 1974 et ordonne
le passage en pleine propriété a 'Etat des immeubles figurant dans le
patrimoine de CPP S.A. et EPC Ltée. (sans que ce Décret non plus ne
mentionne le nom de l'investisseur espagnol).

45433.1 Le Décret Supréme n°® 165 de 1975, le Décret
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Réglementaire n® 1726 et le D.L. n® 77 de 1973 sont nuls de plein droit
dans la mesure ou ils violent les arts. 11, 12, 18 et 80 de la Constitution
Politique en vigueur en 1973 et 1975 (doc. annexe n® 26 a la Requéte).

454332 En effet, selon l'art. 11 de la Constitution en vigueur
jusqu'en 1980, seuls les Tribunaux établis par la loi sont compétents
pour juger des causes civiles et criminelles, ni le Chef de I'Etat ni le
Congres ne peuvent exercer de fonctions judiciaires et nul ne peut étre
condamné sans étre légalement jugé.

4.5.4.3.3.3 Selon l'art. 12 de la Constitution évoquée, nul ne peut étre
jugé par des commissions spéciales, mais exclusivement par le tribunal
préétabli par la Loi.

4.5.4.3.3.4 Selon I'art. 18 de la Constitution, c'est seulement dans le cas
d'une peine infligée dans une procédure judiciaire découlant d'un crime,
que peut €tre prise la sanction de confiscation des biens.

4.5.4.3.3.5 Selon l'art. 42 de 1a méme Constitution:

"Aucune magistrature, aucune personne, ou réunion de personnes ne peuvent
s'attribuer, filt-ce au prétexte de circonstances extraordindires, une autorité ou des
droits autres que ceux qui leur auraient été conférés expressément par les lois. Tout
acte contrevenant a cet article est nul'".

4.5.4.3.3.6 Ce principe a été maintenu dans la Constitution en vigueur
depuis 1980 (doc. annexe num. 7 a nos écritures en date du 28 aott
1998) dont l'art. 7 précise que les organes n'agissent pas valablement
s'ils agissent en dehors de leur compétence, ou d'une maniere différente
de celle que prescrit la loi, en s'attribuant une autorité ou un droit autres
que ceux qui leur ont été¢ expressément conférés en vertu de la
Constitution ou de la loi. Dans cette éventualité 1'acte est nul, et
engendre les responsabilités et les sanctions fixées par la loi elle-méme.

454337 Le D.L. n® 77 de 1973 est de nature punitive. 11 établit
comme délit 'existence des associations qu'énumere son article 1, et leur
impose les sanctions de dissolution et de confiscation de leurs biens.
Cela est contraire aux arts. citésn® 11, 12, et 18 de la Constitution, ainsi
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qu'al'art. 80 - qui consacre la régle qu'une mise en jugement releve de la
seule compétence d'un organe juridictionnel, créé par une Loi et non par
I'autorité¢ administrative (art. 12), l'action judiciaire devant suivre la
procédure établie dans la loi (art. 11).

4.5.43.3.8 Or, le Décret n® 1.726 de 1974 (doc. annexe num. 12),
d'ordre seulement réglementaire, a crée une procédure administrative
attribuant la faculté de confisquer des biens a la Junte Militaire de
Gouvernement elle-méme, sans proces judiciaire préalable.

Mais étant donn¢ que la Junte Militaire ne s'est jamais attribué a elle-
méme des prérogatives juridictionnelles, le Décret en question a
enfreint la Constitution, empiété sur les attributions exclusives du
Pouvoir Judiciaire et a ignor¢ les garanties établies a l'art. 18 de la
Constitution contre la confiscation des biens.

454339 Le Décret Réglementaire n°® 1.726 de 1974 est, en
conséquence, nul de plein droit selon les termes de l'art. 40 de la
Constitution; il n'a produit aucun effet juridique, sa nullité radicale rend
a son tour nul de plein droit le Décret Supréme n® 165 de 1975, qui
ordonne la confiscation des biens de CPP S.A. et EPC Ltée., du fait
qu'il a son origine dans un acte nul.

4.5.4.3.3.10 Telle estla doctrine reprise dans la décision de la 21 ¢me.
Chambre Civile de Santiago, prononcée en date du 13.01.1997 dans la
demande introduite par l'investisseur espagnol monsieur Victor Pey
Casado a I'encontre du Fisc pour confiscation de propriétés personnelles,
distinctes de celles qui sont 1'objet de la présente Requéte.

4.5.43.3.11 Comme on peut le lire dans la Sentence annexée comme
document num. 1 a nos écritures adressées au Centre le 15 décembre
1997, le Juge déclare que les Décrets du Ministere de 1'Intérieur qui ont
confisqué les biens du citoyen espagnol Monsieur VICTOR PEY
CASADO en 1974 et 1975

"SEIZIEMENT.- (...) sont atteints de nullité de droit public; et en conséquence
demeure sans effet toute mesure d'investigation ou de type conservatoire a l'encontre
du patrimoine du demandeur qui n'aurait pas été édictée par I'autorité judiciaire (...)
il y a liew a restitution au demandeur des biens qui lui furent pris (...) sommes pour
lesquelles il conwient d'envisager les réajustements et intéréts légaux depuis les dates
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respectives de mise sous séquestre”.

4.5.4.3.3.12 La confiscation de tous les biens, meubles et immeubles,
crédits et droits du Consortium Publicitaire et Périodique S.A. (CPP
S.A.), ainsi que de ceux de 'Entreprise Périodique Clarin Ltée. (EPC
Ltée.), est donc nulle non seulement conformément au Droit
International, mais méme selon les regles internes du Chili.

4.5.4.3.3.13 Mais dans I'hypothese ou la République, contrairement a
toute logique, alléguerait que la confiscation de l'investissement du
citoyen espagnol serait légitime conformément au droit interne, il
conviendrait de rappeler le principe que reprend la Sentence du
20.05.1992 du CIRDI dans le cas Southern Pacific Properties Ltd.
c/R.A. d'Egypte (paragraphes 163, 164, 166).

"il est évident que l'expropriation, dont la légitimité n'est pas discutée, et qui ne
s'accompagne pas d'une indemnisation équitable, s'analyse comme une confiscation,
laquelle est interdite [par la loi interne]. Le tribunal ne peut pas accepter non plus
largument selon lequel le terme 'expropriation’ ne s'appliquerait qu'aux droits réels
(...). Cequiaétélobjet de l'expropriation n' est pas le terrain ou l'usufruit mais les
droits de SPP (ME), -en tant qu'actionnaire de ETDC- dérivés de l'usufruit de
EGOTH qui a été irrévocablement transféré d' ETDC al'Etat (...). Clest dans le
méme sens que se prononcent des décisions de tribunaux internationaux. Dans
l'affaire Amoco International Finances Corp. C/lIvran (15 Iran' US CTR, p. 89) le
tribunal irano-américain a jugé 'l'expropriation peut étre définie comme le transfert
forcé des droits de propriété, elle peut englober tout droit qui pourrait étre l'objet
d'une transaction commerciale (paragraphe 108)".

LA DISSOLUTION DE CPP S.A. ET DE EPC LTEE. EST NULLE DE
PLEIN DROIT SELON LA LOI INTERNE DU CHILI

4.5.5 Les tribunaux internes du Chili ont déclaré la nullité radicale, ab
initio, de la dissolution de sociétés en application du DL 77 de 1973
mentionné plus haut (document annexe N 19). A titre d'exemple nous
joignons comme document annexe numéro 10 la Sentence du Juge
titulaire de la Premiere Chambre Civile de Concepcidn, en date du 12
mars 1998, qui traite le cas de dissolution d'une Entreprise de Presse
avec confiscation de ses biens, et dont les fondements des raisonnements
juridiques sont directement transposables a notre cas, les fondements des
décrets qui ont dissous les deux Entreprises Périodiques étant pour ainsi
dire jumeaux.
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4.5.5.1 11 convient de réaffirmer que le citoyen espagnol monsieur
Victor PEY CASADO a acquis en 1972, par lui-méme et en son nom
propre la totalité des 40.000 actions du capital social de CPP S.A. C'est
la propagande de la Dictature qui a inventé a son intention le prétendu
role d'""homme de paille".

4.5.5.2 Si nous faisons la synthese, en recourant a la jurisprudence
développée dans la Sentence du 12 mars 1998, jointe en annexe num. 10,
nous pouvons dire que:

4.5.5.2.1 Le décretnum. 165, du 10.02.1975, du Ministére de 1'Intérieur
(Journal Officiel du 17.03.1975, voir doc. annexe num. 1), dissout les
Sociétés appartenant a 'investisseur espagnol en application du Décret
réglementaire n® 1.726 du Ministere de I'Intérieur du 3.12.1973 (voir
doc. annexe num. 20), qui réglemente l'application de la section 2 de
l'article 12 du DL num. 77 du 8.10.1979 (Journal Officiel du 13.12.1973,
voir doc. annexe num.19),

45522 Le DL 77 du 8 octobre 1973, dans son art. 1° section 2°
énonce:

"Sont déclarés dissous, en conséquence, les partis, entités, groupements, factions ou
mouvements auxquels se réfere la section précédente, de méme que les associations,
sociétés ou entreprises de quelque nature que ce soit, qui directement ou au travers
de tierces personnes appartiendraient ou sevaient dirigées par l'une d'entre elles.
"Le cas échéant est annulé la personnalité juridique des partis politiques et autres
entités mentionnées dans les sections précédentes. Leurs biens passeront en pleine
propriété al'Etat et la Junte de Gouvernement les affectera aux fins qu'elle estimera
appropriées.”-

4.5.52.3 Le Décret n® 1.726 du Ministere de I'Intérieur du 3.12.1973
(document annexe N©20) a donné au Ministre de I'Intérieur la faculté de
déclarer, au moyen d'un Décret Supréme étayé, siun parti politique, une
entité, un groupement, une faction, un mouvement, une association, une
société ou une entreprise, se trouvait dans 1'une des situations prévues
dans les sections 2 et 32 de l'article 12 du Décret Loi N° 77 (annexe N®
19), et pour déclarer, s'agissant de personnes physiques. la mise a I'étude
de leur situation patrimoniale (article 19).
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45523.1 Dans son article 4°, ce méme Reéglement N° 1.726
(document annexe N¢ 20) prévoit qu'il incombe a la Junte de
Gouvernement d'édicter un décret étayé, déclarant dissous le parti,
I'entité, etc.; ou déclarant que la personne physique se trouve dans la
situation évoquée dans la partie finale de la section 22 de l'article 12 du
Décret Loi N2 77, et d'ordonner I'annulation de la personnalité juridique
du parti ou entité, le méme décret disposant la confiscation des biens
dont serait propriétaire I'entité ou qui serait au nom d'un tiers qui n'aurait
pas pu démontrer son acquisition 1égitime.

4.5.5.3 La Justice du Chili considere, dans la Sentence précitée du 12
mars 1998 (document annexe N° 10), que

a) "leffet normatif des sections 2 et 3 de larticle I du Décret Loi n? 77 ne se
réfere pas exclusivement aux entités  qui ne poursuivent pas un but lucratif, mais
que linstruction est claive  quant au fait qu'elle s'étend aux sociétés et entreprises
de 'toute nature', ce qui veut dire qu'elle n'exclut pas les sociétés a caractére
commercial  comme l'était la société Périodique”,

b) "il saute aux yeux également que lorsque linstruction (section 2 ) parle des
y 4

associations, sociétés ou entreprises, elle se réfere textuellement a celles qui

"directement ou au travers de tierces personnes appartiendraient ou serdaient dirigées

par lune d'entre elles", ce qui veut dive, qui appartiendrdient ou seraient divigées par

les  partis, factions, groupements ou mouvements que la section | interdit et

considére comme des associations illicites",

¢) "de la sorte, pour ce qui concerne la société requérante, les sections 2 et 3 de
larticle 1 du Déret Loi n 77, lui étaient applicables dans la mesure ou
directement, ou au travers de tiers, elle aurait appartenu ou  aurait été dirigée par
lune des associations illicites désignées et interdites par la section 1 du méme
article",

d) "Orildécoule clairement, des considérants qu'avait en vue la  promulgation
du Décret Supréme [de dissolution de la Société], déja mentionné, et il s'ensuit
spécialement des Nos. 3 a5, que la circonstance qui a  déterminée la déclaration de
dissolution de cette société et la confiscation de tous ses biens, s'appuyait sur le fait
qu'elle serait dirigée et controlée  par (...) Partis politiques proscrits en vertu de la
section | de larticle | du Décret Loin® 77",

e) "il est alors évident qu'au moyen du Décret Supréme [de disolution de la
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Société], I'Administration a pris des mesures qualifiant les associés cités comme se
trouvant dans la situation prévue dans la partie finale de la section 2 de l'article 1
du Décret Loi N< 77, et qualifiant également, de ce fait la  Société requérante
comme étant dirigée par lesdits partis - associations illicites - au travers de ces
associés; c'est tout cela qui fut le fondement immédiat et divect de la dissolution et de
la confiscation”,

f "que cette qualification effectuée par I Administration, ou plutét cette faculté
de qudlification - matérialisée au moyen du Décret [de disolution] - si elle trouve
bien un appui dans les régles contenues dans le Décret  Réglementdire n® 1-726
mentionné [document annexe N220], ne se déduit en aucun cas des dispositions du
Décret Loi n® 77, des lors que cet ensemble de dispositions légales n'autorisait pas
ladministration a la réaliser”,

2 "En effet, si la section 1 del'article I du Décret Loin? 77 interdisait bien
lexistence et établissait la qualité d'association illicite des partis politiques et
mouvements qui y étaient signalés, et déclarait ces derniers dissous par la section 2,
dissolution qui atteignait également les 'associations, sociétés ou entreprises' qu'il
mentionne, il est bien certain  que dans le cas de ces dernieres cela était soumis i la
circonstance que  'directement ou au travers de tierces personnes  elles
appartiendraient ou sevdient dirigées par certains d'entre eux", cest-d-dive, par les
partis et mouvements déclarés interdits et dissous”,

h)  "Comme dans le cas de la Société requérante ainsi qu'il a été dit, la  décision
administrative fut adoptée en raison de la supposition — qu'elle était dirigée et
controlée par les Panrtis socialiste et Communiste au  travers des associés (...), il en
résulte clairement que la mesure dont il s'agit était prise dans le cadre de la partie
findle de la section 2 de l'article 1 du Décret Loi n® 77, c'est-a-dive spécifiquement
en considérant que la société en question était dirigée par des associations illicites au
travers de personnes physiques",

i) "En d'autres termes, pour que soit vérifiée la condition légale dans le cas de la
Société requérante, il était indispendable de déclarer que les  personnes physiques
(...) se trouvaient  précisément dans la situation stipulée dans la partie finale de la
section 2 de larticle 1 du Décret de Loi n® 77 évoqué, cependant, une telle
déclaration ainsi qu'on le verra, ne constitue pas légalement une tdche administrative

mais judiciaive”,

j) "eneffet la déclaration dont il est traité - concernant les personnes physiques -
impliquait nécessairement que l'on se fonde sur des considérations propres & une
procédure judiciaire, des lors que, d'une part larticle 2 du Décret Loi n? 77
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signalait qu'aux associations illicites -celles désignées a l'article 1- s'attachait un délit
et larticle 4 énongait les peines afférentes aux infractions aux articles antérieurs, et,
que d'autre part, larticle 6 établissait la procédure et la compétence pour connaditre
de tels délits",

k) "il vésulte donc clairement de tout ce contexte légal, que pour parvenir a
déterminer ou déclarer qu'une personne se trouvait dans le cas de la section 2, partie
findle, de larticle 1 du Décret loi, une procédure judiciaive était requise, en
conformité directe de larticle 6, d'autant surtout qu'une telle déclaration
s'accompagnait d'une peine de confiscation des biens pour l'association, société ou
entreprise qui, au travers de cette personne physique, était divigée par une association
illicite (parti ou mouvement interdit)",

) "que, nonobstant ce qui précede, le Décret Suprémen® 1.726 de 1973, qui a
réglementé les sections 2 et 3 de larticle 1 du Décret Loi n277, a autorisé en
loccurence le Ministre de I'Intérieur a déclarer a'l'étude’ la situation patrimoniale des
personnes physiques, c'est-a-dirve lui a attribué la faculté d'édicter une sorte de mesure
conservatoire ou d'enquéte, et de déclarer si une association, société ou entreprise se
trouvait dans l'une des situations prévues dans les sections 2 et 3 de larticle 1
dudite Décret Loi, soit, dans le cas intéressant la présente cause, & déclarer que cette
association, société ou entreprise était dirigée par une association illicite au travers de
tierces personne. Clest ainsi que la Junte de Gouvernement se it autorisée
déclarer dissoute l'association, société ou entreprise et/ou que la personne physique
see trouvdit dans le cas stipulé dans la partie finale de la section 2 de l'article 1 du
Décret Loi cité, et a confisquer les biens de 'entité affectée ou qui se trouverdient au

nom d'un tiers (articles 1 et 4)",

m) "en d'autres termes, l'administration s'arrogea elle-méme, au moyen de ce
Décret Réglementaire la faculté d'édicter, envers des personnes physiques, diverses
mesures conservatoires et des décisions, d'ordre nettement juridictionnel qui, comme
on l'awvu, excédaient le contexte méme du Déret Loi qu'il réglementait, dés lors que de
la situation de la partie finale de la section 2 de larticle 1 du Décret Loi n? 77,
selon ce qui a éié dit, il résultait logiquement la nécessité du proceés judicidire
préalable”,

n) "Que, les choses se présentant ainsi, et dans la mesure out le Décret Réglementaire
mentionné, n? 1.726 de 1973, fut édicté par le Président de la Junte de

Gouvernement, ainsi que est indiqué par le Décret lui-méme, usant du pouvoir
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réglementaire établi par larticle 72 n22 de la Constitution de 1925 - en vigueur a
cette époque en vertu de ce que disposent les Décrets Lois n91 et 128 de 1973 - il ne
pouvait outrepasser les limites de la loi qu'il réglementait ni s'étendre a des situations
non envisagées dans cette derniére, en sorte que ce faisant il a enfreint le Décret Loi
N277 lui-méme et, ce qui est plus important, il a aussi enfreint ladite Constitution
en son article 80, également en vigueur & cette date, aujourd'hui article 73 de la
Constitution de 1980, des lors que I'Administration s'est arrogé des facultés
juridictionnelles appartenant exclusivement et sans partage aux tribunaux de justice,
qui étaient et demeurent les seuls appelés a juger les causes civiles et criminelle, ni le
Président de la République ni le Congreés ne pouvant en aucun cas exercer de
fonctions judiciaires",

0) En conséquence, il est évident que ledit acte administratif (Décret Réglementaire
n? 1.726) trouve sa sanction dans la régle établie par larticle 4 de la Constitution
de 1925 - consacrée également par larticle 7 de la Charte Fondamentale en vigueur
- c'est-a-dive la nullité de droit public car il s'agit d'un acte émanant d'une autorité
qui a exédé ses facultés et ses pouvoirs expressément conférés par les lois et
envahissant celles d'une autre",

b) "Cette nullité de Droit Public, ainsi qu'il a déja été noté, possede un
contenu et des caractéristiques particulieres, elle opére de plein droit et ne nécessite ni
ne requiert de déclaration, encore que pour des motifs de sécurité et de certitude
juridigque il doive exister une déclaration formelle reconnaissant son existence; ainsi
lacte contrevenant est nul depuis linstant méme de son énonciation, et de la nul
incurablement, c'est-a-dire qu'il ne peut étre ni ratifié ni confirmé, ni non plus, dans
ce cas de nullité, il ne peut y avoir validation avec le temps, c'est-a-dire qu'elle est
imprescriptible”,

q) "Toutes ces particularités caractéristiques de la nullité de Droit Public, portent
avec certitude a conclure que le juge peut la décider d'office quand elle appardit
manifestement dans la procédure dont il a & connditre, c'est en effet un impératif qui
se déduit des article 6 sections 1 et 2 eet 7 section 3 de la Constitution de 1980,
d'autant plus que le méme impératif découle des articles 1462, 1682 et 1683 du
Code Ciwil, puisque l'acte contrevient au droit public chilien (Eduardo Soto Kloss,
'La nullité de Droit Public en rapport avec les actes de l'administration’, Revue de
droit de 'Université Catholique de Valparaiso, n® XIV, 1991-1992, page 423). -
Clest dans le méme sens que se prononce le professeur Jorge Reyes Riveros dans un
article publié dans le Mémoire Annuel de 1996 de I'Organe de Controle Général de
la République, page 213. - La lere Cour d'Appel de Santiago a statué de méme, en
date du 31 juillet 1996, dans un cas figurant au rol. n€ 4.601-15",
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1) "comme il vient d'étre exposé, lauteur du présent jugement déclare d'office la
nullité de Droit Public du Décret Réglementaire n? 1.726, du Ministere de
['Intérieur du 3 Décembre 1973, publié au Journal Officiel du 2 janvier 1974, selon
les modalités qui seront énoncées apres, puisqu'il s'agit d'un acte administratif édicté
en contrevenant a l'article 4 de la Constitution de 1925".

4.5.5.4 Clest dans le méme sens que la Sentence du 12 mars 1998 qui a
annulé la confiscation du Journal COLOR (document annexe N2 10),
que se prononcent les Sentences

a) - de la Cour Supréme du Chili en date du 21 juillet 1998, qui a annulé
la confiscation de la voiture privée de la veuve du Président Salvador
Allende (document annexe n? 11);

b) - de la Cour Supréme du Chili du 20 novembre 1997 -document

annexe n2 2 a nos écritures adressées au CIRDI en date des 15
décembre 1997 et 20 mars 1998, Considérant 6% de méme que

c) - de la Cour d'Appel de Santiago du 27 avril 1998, qui réitere la
nullité de plein droit, irréformable, imprescriptible, du Décret Supréme
réglementaire du D.L. N2 77, tant de fois cité (voir la Sentence dans le
document annexe N2 12), et celle

d) - du 13 janvier 1997 qui annulle la confiscation des biens de M.
Victor PEY-CASADO -document annexe N2 1 4 notre communication

du 15 décembre 1997-.

4.5.5.5 La Directive IV.1 du Comité de Développement de la Banque
Mondiale pour 1992 rappelle que

"I. A State may not expropriate or otherwise take in whole or in part a foreign
private investment in its territory, or take measures which have similar effects, except
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where this is done in accordance with applicable legal procedures, in pursuance in
good faith of a public purpose, (...) and against the payment of appropriate
compensation”.

4.5.5.6 La nullité de plein droit d'une confiscation qui n'aurait pas été
adoptée par un tribunal judiciaire est un facteur qui, selon la Directive
IV.2 du Comité de Développement de la Banque Mondiale pour 1992,
renforce le droit des demandeurs a la présente instance a une
indemnisation "appropriée", c'est a dire "adéquate, effective et prompte”

(Directive IV.2).

LA CONFISCATION EST CONTRAIRE
AU DROIT INTERNATIONAL

4.5.6 L'art. 42(1) de la Convention du CIRDI autorise les arbitres, dans
leur application du droit international, a ne pas prendre en considération
laloi nationale applicable lorsque cette derniere, ou une mesure adoptée
dans son cadre, viole le droit international, ainsi qu'on peut le lire dans
ICSID, 2 "Documents Concerning the Origin and Formulation of the
Convention", 570, 580, 984-85 (report on regional consultative meetings
et interventions de M. Broches).

Il convient de tenir compte du fait que

"During the drafting of the Convention, examples given of such violation included
situations where a State changed its own law to harm a particular foreign investor.
The promulgation of legislation which authorizes expropiation without compensation
would represent such a situation” (in SHIHATA (I.)- PARRA (A.R.):"Applicable
Substantive Law in Disputes Between States and Private Foreign Parties: The Case
of Arbitration Under the ICSID Convention", The World bank in a Changing
World, vol. II, The Hague, M.Nijhoff, 1995, p. 467).

4.5.6.1 Les circonstances tres graves dans lesquelles ont été saisies par
la force et confisquées de maniere illicite, les entreprises de
I'investisseur espagnol, sans méme le respect du droit de la défense, sont
indiscutablement irrégulieres, aussi bien selon les regles du droit
international. Dans la sentence du 31 mai 1990 du CIRDI (cas AMCO
ASIA et autres c¢/Indonésie), le Tribunal a établi a 1a base des sources
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du droit international des conditions selon lesquelles une irrégularité de
procédure doit étre sanctionnée en tant que telle, en faisant abstraction
des motifs de fond susceptibles de la justifier: lorsque 1'irrégularité est
aussi flagrante, la mauvaise foi aussi manifeste, cela équivaut a un déni
de justice (paragraphe 137).

4.5.6.2 La confiscation de I'investissement du citoyen espagnol enfreint
le droit international, et ce non seulement dans sa dimension
d'investissement commercial.

4.5.6.2.1 L'interdiction de "l'arbitraire" comporte I'exigence que
I'expropriation respecte la "procédure 1égale requise” et, également, ainsi
que I'a décidé 1'Assemblée Générale de 'ONU dans sa résolution sur
I'Erythrée

"No one shdll be deprived of property without payment of just and effective
compensation”.

4.5.6.2.2 La nécessité d'une "compensation appropriée" a été adoptée
¢galement dans les Résolutions 1803 et 3281 (Ch. II, 2,2,c) de
I'Assemblée Générale des Nations Unies.

4.5.6.3 Le Protocole additionnel n° 1 du 20 mars 1952, a la Convention
Européenne pour la Protection des Droits de 'Homme et des Libertés
Fondamentales, énonce dans son art. 1 énonce:

“Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut étre
privé de sa propriété que pour cause d utilité publique et dans les conditions prévues
par la loi et les principes généraux du droit international”

4.5.6.4 Clest un principe de Droit International que les droits de
I'homme existent au dela de toute référence a une nationalité. De plus
en plus les juridictions nationales font prévaloir les traités relatifs aux
droits de I'homme sur les autres traités, en estimant que leur contenu
justifie cette hiérarchie.
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4.5.6.4.1 Dans le cas Oppenheimer v Cattermole (1976) AC 249, Lord
Cross refusa d'accepter un "acte d'Etat" étranger et manifesta dans
278A-C:

"[1]t is part of the public policy of this country that our courts should give effect to
clearly established rules of international law. Of course on some points it may be by
no means clear what the rule of international law is. Whether, for example,
legislation of a particular type is contrary to international law because it is
'confiscatory' is a question upon which there may well be wider differences of opinion
between communist and capitalist countries. But what we are concerned with here is
legislation wich takes away without compensation from a section of the citizen body
singled out on racial grounds all their property on which the state passing the
legislation can lay its hand and, in addition, deprives them of their citizenship. Tomy
mind a law of this sort constitutes so grave an infrigement of human rights that the
courts of this country ought to refuse to recognize it as a law at all".

4.5.6.4.2 Dans sa Sentence du 18 décembre 1996 le Tribunal Européen
des Droits de I'Homme (cas Titina Loizidou ¢/Turquie), a condamné
cette République pour le fait que ses autorités militaires avaient
confisqué a Chypre en 1974 les biens de T. Loizidou, et l'avaient
empéchée jusque la d'y accéder, d'en faire usage et d'en jouir
(40/1993/435/514).

45643 Apres avoir examiné le cas du présent demandeur,
Monsieur VICTOR PEY CASADO, le 24 avril 1997 le Parlement
Européen a approuvé a I'unanimité le point de vue selon lequel le
Gouvernement de la République du Chili devait mettre fin a la
confiscation des biens de l'investisseur espagnol. La décision du
Parlement a ainsi endossé les trois avis préalables des Commissions
des Relations Economiques, des relations Extérieures et de la
Coopération, a l'occasion du débat sur 1'Accord-Cadre de
Coopération Economique de 1996, entre 1'Union Européenne et le
Chili, dont I'art. 1 exige le respect effectif des droits et libertés
formulés par la Déclaration Universelle des Droits de 'Homme de
1948 (doc. annexe num. 12 a la Requéte).

45.6.5 Les principes suivants font partie des régles du Droit
International coutumier:

a) laregle qui fait obligation aux Etats de respecter et faire respecter les
étrangers dans leur personne comme dans leurs biens. Et qui, plus
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particulicrement, leur interdit la confiscation des biens des étrangers,
c'est a dire une expropriation sans indemnisation et réalisée sans égard a
'obligation de non discrimination ou sans nécessité dictée par 1'intérét
public;

b) la regle interdisant le "déni de justice";

c) laregle interdisant tout traitement discriminatoire envers les individus
dans l'exercice de leurs droits fondamentaux;

d) le principe qui impose aux Etats la bonne foi dans 'accomplissement
de leurs obligations internationales:

e) le principe pacta sunt servanda;

f) le principe qui rend 1'Etat responsable au plan international des actes
commis par ses propres organes, en violation du Droit International;

g) la régle qui interdit I'adoption de mesures contraires a I'ordre public
international;

4.5.6.5.1 Toutes cesregles sont actuellement violées par la République
du Chili dans le cas présent.

4.5.6.6 Le Report of the Executive Directors, en préparation de la
Convention du CIRDI (de la Banque Mondiale), dans son paragraphe 40
dit:

"The term 'international law' as used in this context should be understood in the
sense given to it by art. 38(1) of the Statute of the International Court of
Justice, allowance being made for the fact that Art. 38 was designed to appply
to inter-State disputes” (1 ICSID Reports 31).

4.5.6.7 Dans le cas LETCO v. Liberia le Tribunal a soutenu que pour
qu'une nationalisation soit conforme au Droit

"it would have to be based on a legislative enactment, taken for a bona fide public
purpose, be non-discriminatory and be accompanied by appropriate compensation”.

(Award, 31.03.1986, 2 ICSID Reports 366).
4.5.6.8 Dans le cas SPP v. Egypt le Tribunal a appliqué le principe de

droit international qui établit la responsabilité de 1'Etat lorsque des actes
non autorisés de fonctionnaires publics ou ultra vires ont été exécutés
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par des agents de I'Etat sous couvert d'une apparence de caractere
officiel (Award, 20.05.1992, 3 ICSID Reports 208).

4.5.6.9 Dans le cas AAL v. Sri Lanka le Tribunal a soutenu que c'est un
principe de droit international généralement accepté qu'un Etat dans le
territoire duquel survient une insurrection est responsable des pertes et
dommages subis par les investisseurs €trangers, s'il ne parvient pas a
fournir le niveau de protection requis par le droit international, que les
dommages aient été produits a I'occasion d'un acte des insurgés, ou qu'ils
soient le résultat d'actions anti-insurrectionnelles (Award, 27.06.1990, 4
ICSID Reports 278).

L'EXPROPIATION SANS INDEMNISATION EST ILLICITE ET
CONSTITUE UNE CONFISCATION INTERDITE

457 Clest ainsi que la considere la jurisprudence internationale
énoncée dans le cas de 'Usine de Chorzow par la Cour International
de Justice le 13.09.1928

"(...) reparation must, as far as possible, wipe out all the consequences of the illegal
act and re-establish the situation which would, in all probability, have existed if that
act had not been committed. Restitution in kind, or, if this is not possible, payment of
a sum corresponding to the value which a restitution in kind would bear (...)".

4.57.1 C'est également dans le méme sens que s'est prononcée le
jugement du 12.04.1977 dans le cas LIAMCO ¢/LIBYE (Int. Legal
Materials, 1981, pp. 91 y 120).

4.5.7.2 Et la jurisprudence du CIRDI dans la décision du 31.03.1986
prise dans le cas LETCO (Legal Materials, 1987, p. 3 du jugement), ou
il est affirmé que pour que le Liberia puisse qualifier de 1égitime la
nationalisation, il devrait avoir démontré

"that it was accompanied by payment (or at least the offer of payment) of appropriate
compensation”.

4573 Cela coincide avec la doctrine, par exemple CLAGETT:
"Present State of the Law of Compensation for Expropriated and
Repudiated Property”, en HOLGREN (ed.), Symposium on Private
Investors Abroad. Problems and Solutions, N.York, International and
Comparative Center, 1989, p. 12/1-27 a p. 12/3.
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LA DISSOLUTION DES SOCIETES CPP S.A. ET EPC LTEE.
EST UN ACTE DE DENI DE JUSTICE

4.5.8 La seconde sentence du cas AMCO ¢/INDONESIE, apres étude
des cas Chattin ¢/Mexique de 1927, (4 Ann Dig 248), IDLER
C/VENEZUELA de 1898, Walter Fletcher Smith ¢/Cuba de 1929 (5
Ann Dig 264), conclut que:

- "against the background of a denial of justice, damages were nonethless awarded"

(b.133),

- "the question in international law is not whether procedural irregularities generate
damages per se. Rather, the international law test is wheter there has been a denial of
justice" (p. 136),

- "as Commissioner Nielson reminded in the McCurdy case(5 Ann Dig 16),
even if no single act constitutes a denial of justice, such denidl of justice can result
from a'combination of improper acts™ (p.136),

- "The Tribunal finds that, where there has been an unlawful taking of
contract v ights, lost profits are in principle recoverable" (p.178)

- dans le cas Elettronica Sicula SpA (ELSI) (USA c/Italie) -ICJ Reports,1989-

“the International Court of Justice drew a distinction between unlawfulness in
municipal law and arbitration under international law. The distinction it drew is, in
the view of the Tribunal, equally germane to the distinction between procedural
unlawfulness and a denial of justice. The Court stated that arbitrariness 'is not so
much something opposed to a rule of law, as something similar to disvegard of due
process of law, an act which shocks, or at least surprises, a sense of judicial propriety"

(b.136),

- "the Tribunal sees no provision of international law that makes impossible a denial
of justice by an administrative body" (p.137).

4.5.8.1 D'ou il s'ensuit que nous pouvons paraphraser le point 137 de la
Sentence du cas AMCO:

"if one applies the test of the ELSI case (84 ILR 311) 'a wilful disregard of due
process of law'; or in the Idler case (the need for 'ordinary justice'); or in the Chattin
case ("bad faith, wilful neglect of duty, or insufficiency of action apparent to any
unbiased man'), it can be seen that the BKPM handling of PT Wisma's complaint,
which led in turn to the approval of the President of the Republic to the proposal for
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revocation, constituted a denial of justice”,
et lire a la page 178 de cette Sentence:

"The Tribunal concludes that BKMP's action was a denial of justice which
effectively deprived Amco of its contract rights, and that non-speculative profits
under that contract are recoverable”,

et a la page 186:

"The only subsequent known factors relevant to value which are not to be relied on
are those attributable to the illegality itself",

et a la page 187

"It is well established in international law that the value of property or contract rights
must not be affected by the unlawful act that removed those rights (see Staret
Housing Corporation v. Iran,84 ILR 645 at 655, 4 Iran-US Claims Tribunal
Reports, vol. 3, 176 at 202).

4.5.8.2 La procédure qui a amené le Gouvernement de fait du Chili a
ratifier le Décret qui a dissout CPP S.A. et EPC Ltée. constitue un acte
de déni de justice

LA DISSOLUTION DES SOCIETES CPP S.A. ET
EPC LTEE. EST UN ACTE DE MAUVAISE FOI

4.5.9 C'est un principe général de Droit que le devoir s'impose de
procéder loyalement dans les relations juridiques, ou, autrement dit,
d'agir de bonne foi.

4.5.9.1 Dans le cas hypothétique ou la République du Chili continuerait
a alléguer des motifs qui, selon elle, justifieraient la dissolution de CPP
S.A. et EPC Ltée., il conviendrait d'invoquer ici le point 143 de la
seconde Sentence du cas AMCO, déja citée:

"The Tribunal, in dealing with this question, does not have to make findings of law
because of its determination that BKMP's substantive decision was irrevocably
tainted by bad faith. This necessarily means that, even were a decision on grounds
other than those stated in the Decree in principle sustainable, they could no more be
lawful than the decision made on grounds of shortfall of investment, because of the
general background that pervaded the decision-making”.
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ENRICHISSEMENT SANS CAUSE DE L'ETAT CHILIEN

4.5.10 C'est un principe général du droit reconnu par les nations
civilisées, dans le sens établi dans le par. 1.c) de I'art. 38 de la Charte de
la Cour Internationale de Justice, que nul ne peut s'enrichir aux dépens
d'autrui.

La Défenderesse s'est rendue coupable d'enrichissement injuste en
s'appropriant

a) d'un investissement effectué par le citoyen espagnol,

b) des bénéfices de I'investissement, tant en ce qui se réfere a l'usage et
a la jouissance des deux machines rotatives que du reste des biens
meubles et immeubles de CPP S.A. et EPC Ltée.,

ainsi que en proscribant

c) les bénéfices que les Sociétés et 1'investisseur auraient pu obtenir de
I'investissement depuis la date de la dépossession le 11 septembre 1973
jusqu'a celle de I'exécution de la Sentence a intervenir.

4.5.10.1 La notion d'enrichissement injuste est reconnue dans le droit
interne du Chili.
Le Code chilien dispose que

- art. 2300: "Celui qui a recu de l'argent ou une chose fongible qui ne lui était pas
due, est obligé & restituer l'équivalent de mémes nature et qualité".
S'il l'a regu de mawwadise foi, il doit également les intéréts courants”.

- art. 1467: "Il ne peut y avoir d'obligation sans cause réelle et licite (...) On
entend par cause le motif qui induit a l'acte ou au contrat; et par cause illicite toute
cause interdite par la loi, ou contraire aux bons usages ou & l'ordre public”.

-art. 1681: "Est nul tout acte ou contrat auquel fait défaut l'une des conditions
requises par la loi pour la validité dudit acte ou contrat, selon sa nature et sa qualité
ou l'état des parties. La nullité peut étre absolue ou relative".

-art. 2314: "Celui qui a produit le dommage est obligé a l'indemnisation, ainsi que
ses héritiers.
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- art. 2320: "Toute personne est responsable non seulement de ses propres actes,
mais aussi du fait de ceux qui serdaient & sa charge”.

4.5.10.1.2 L'enrichissement sans cause est également proscrit
par le Droit International dans l'hypothése ou la perte subie par
l'investisseur découle d'un acte illégal au plan international ainsi que
dans d'autres circonstances -cas Jurbelle ¢/Netter (Rec. 4.345); Ch. fer
du Nord ¢/Deutsches Reich (Rec. 9.67). C'est aussi le sens de la 2eme.
Sentence dans le cas AMCO (points 155 et 156).

L'ETAT DU CHILI A AGI DE MAUVAISE FOI

4.5.11 La saisie par la force, a partir du 13 septembre 1973, la
dissolution illégale des deux sociétés et la confiscation de tous les biens
de l'investissement, ont causé un dommage certain a l'investisseur
espagnol; elles 1'ont privé de l'usage et de la jouissance de tous ses
¢quipements, des installations, des deux presses rotatives, des biens
meubles et immeubles, elles I'ont empéché de fagon absolue de réaliser
l'activité commerciale normale des entreprises acquises en 1972.

4.5.12 Dans le cas qui fait 'objet du présent différend, aux illégalités et
a la mauvaise foi dont s'est rendu coupable le Régime de facto en
dissolvant les Sociétés et en confisquant leurs biens, il convient
d'ajouter, de surcroit, la mauvaise foi du Gouvernement actuel: malgré
les demandes en 1995, 1996 et 1997 par le demandeur de 1'indemniser
des dommages et préjudices, démarches auxquelles se sont ajoutées
celles du Gouvernement et du Parlement Espagnols, et méme du
Parlement de 1'Union Européenne, la République du Chili a opposé un
refus (documents annexes num. 22 et 23 a la Requéte).

4.5.12.1 La Sentence du 27 Juin 1990 dans le cas Asian Agricultural
Products Ltd. (AAPL) ¢/République de Sri Lanka, affirme dans son
paragraphe 77

"Acording to modern doctrine, the violation of international law entailing the State's
responsability has to be considered constituted by 'the mere lack or want of diligence,
without any need to establish malice or negligence (cf. D.F. Amerasinghe, State
responsability for injuries to dliens, Oxford, 1967, pp. 281-282; F.V. Garcia-
Amador, The changing law of international claims, vol. I, 1987, pp. 115,118; M.
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Bedjaoui, "Responsability of States: fault and strict liability", Encyclopedia of
International Law, vol. 10, 1987, p.359, y K. Zemanek, "Responsability of States:
General Principles”, ibid., p.365)".

Présomption défavorable a I'encontre de I'Etat chilien

4.5.13 Le Gouvernement chilien n'a jamais restitué aux demandeurs les
livres de commerce, inventaires des biens immeubles, meubles et
¢quipements, ni les balances comptables ou soldes bancaires de CPP
S.A. et EPC Ltée., tous dérobés aux bureaux de ces dernieres et a celui
de monsieur Victor Pey Casado. Ces documents sont en possession des
Autorités chiliennes, ce qu'elles ont reconnu dans le proces judiciaire
pour présomption de fraude fiscale de M. Saint Marie, qui s'est tenu a la
8eéme. Chambre de Santiago.

4.5.13.1 Malgré les demandes adressées au CIRDI les 5 octobre 1998, et
2 et 9 février 1999, la République du Chili n'a pas produit les
documents.

4.5.13.2 Ce sont des éléments de preuve aux fins d'estimation des bases
du calcul des dommages.

4.6 LA REPARATION DU DOMMAGE SUBI

Le demandeur démontrera, sur la base des textes et de la jurisprudence
dans la matiere, qu'il est bien fondé a étre indemnisé du damnum
emergens et du lucrum cessans ainsi que de son préjudice moral, étant
entendu que cette condamnation devra €tre prononcée en dollars et sera
assortie d'intéréts capitalisés depuis la date de la dépossession.

BASES LEGALES FONDANT LE PRINCIPE D'UNE COMPENSATION

4.6.1 Sont applicables celles qui sont explicitement établies dans:

1. Le Traité entre le Royaume d'Espagne et la République du Chili pour
la Protection et le Soutien réciproque des Investissements avec son
Protocole, et tout spécialement les arts. n25, 10.4 et autres dispositions

concordantes,

2. la Convention de Washington du 18 mars 1965, particulierement son
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article 42 et autres dispositions concordantes.
3. la jurisprudence des Sentences arbitrales du CIRDI.

4.6.1.1 Aussi la Sentence du 31.05.1990 rendue par le CIRDI dans le
cas AMCO ASIA et al. ¢/Indonésie, établit que la conduite de la police
et de I'armée indonésiennes constituaient un acte illicite impliquant la
responsabilité internationale de I'Indonésie, et elle ajoute (p.40)

" This Tribundl notes that Article 42(1) refers to the application of host-state law
and international law. If there are no relevant host-state laws on a particular matter,
a search must be made for the relevant international laws. And, where there are
applicable host-state laws, they must be checked against international laws, which
will prevail in case of conflict. Thus international law is fully applicable and to
classify its role as 'only' 'supplemental and corrective' seems a distinction without a
difference. In any event, the Tribunal believes that its task is to test every claim of
law in this case first against Indonesian law, and then against international law."

4.6.1.1.1 La Sentence qui vient d'étre citée examine dans son
paragraphe 134 le cas Walter Fletcher Smith de 1929, ou il a été
considéré que l'expropriation des biens de ce citoyen des Etats-Unis était
incompatible avec les exigences de la Constitution cubaine et celles du
droit international. En outre dans son paragraphe 136, elle invoque la
décision de la Cour Internationale de Justice dans le cas Elettronica
Sicula S.p.A. (ELSI) (USA c/Italie) (Recueil des Arréts de la ClJ,
1989), en ce que la Cl1J établit une distinctions entre 1'illégalité selon le
droit local et l'arbitraire selon le droit international, et affirme que
'arbitraire "ne s'oppose pas tant a une regle de droit qu'a la regle du
droit", le critere étant constitué par la "méconnaissance intentionnelle
des droits de la défense, acte qui heurte ou, pour le moins, surprend le
sentiment de la décence au plan judiciare". Enfin, dans ses paragraphes
137, 138, 143 la Sentence citée du CIRDI conclut:

"137 (...) the Tribunal sees no provision of international law that makes impossible a
denial of justice by an administrative body. (...) 138. There are thus indications,
both as a matter of Indonesian and international law, that the circumstances
surrounding BKPM's decision tainted the proceedings irrevocably”.

4.6.1.1.2 Ce déni de justice et le vice de procédure se manifestent
¢galement dans 1'acte administratif de confiscation de l'investissement
du citoyen espagnol.

4.6.1.2 La Sentence du CIRDI, du 20.05.1992 (cas Southern Pacific
Properties c/République Arabe d'Egypte), affirme, dans son
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paragraphe 84:

"84. When municipal law contains a lacuna, or international law is violated by the
exclusive application of municipal law, the Tribunal is bound in accordance with
Anrticle 42 of the Washington Conwention to apply directly the relevant principles and
rules of international law".

4.6.1.3 Et pour ce qui concerne le rapport entre le Droit de 1'Etat hote et
le Droit International selon le deuxiéme paragraphe de I'art. 42(1) de la
Convention, M. Broches a écrit dans un texte explicitement cité par
l'arrét ci-dessus a la suite de l'arrét qui précede:

"The Tribunal will first look at the law of the host State and that law will in the first
instance be applied to the merits of the dispute. Then the result will be tested against
international law. That process will not involve the confirmation or denial of the
validity of the host State's law, but may result in not applying it where that law, or
action taken under that law, wviolates international law. In that sense (...)
international law is hierarchically superior to national law under Article 42(1)".
(A. Broches: 'The Convention on the Settlement of Investment Disputes
Between States and Nationals of Other States', Selected Essays, Dordrecht,
Martinus Nijhoff Pub., 1995, p. 229)."

LA COMPENSATION POUR CONFISCATION ILLICITE INCLUT
LE DAMNUM EMERGENS ET LE LUCRUM CESSANS

4.6.2 La rentabilité économique de CPP S.A. et CPP S.A. résulte des
rapports et justificatifs établis par la représentation de 1'Etat et présentés
par cette derniere au proces judiciaire initi€ en septembre 1975 devant la
8eéme Chambre de Santiago.

4.6.2.1 Les entreprises EPC Ltée. et CPP S.A. étaient conduites selon
des criteres de gestion productifs, que les bénéfices engendrés étaient
destinés a des investissements qui augmentaient et diversifiaient leur
capacité¢ de production et leur rentabilité, en méme temps qu'ils
investissaient une partie de leurs bénéfices dans d'autres secteurs
¢conomiques. L'important patrimoine immobilier accumulé par EPC
Ltée. et CPP S.A. entre 1955 et 1973 démontre une rentabilité et une

64



diversification des investissements.

4.6.2.2 A partir de I'expérience acquise ainsi démontrée, en matiere de
gestion économique, EPC Ltée. et CPP S.A. pouvaient raisonnablement
espérer des bénéfices futurs.

4.6.2.3 L'art. 5 du Traité bilatéral pass¢ a Santiago le 2.10.1991 dispose
que:

"La Partie qui adoptera ces mesures [nationdlisation, expropriation ou toute dutre
mesure de caractéristiques ou d'effets similaires] payera & l'investisseur, sans retard
imjustifié, une indemnisation adéquate, en monnaie librement convertible".

4.6.2.4 Tlart. 38.1.c) des Statuts de la Cour Internationale de Justice
considere comme des principes généraux du Droit 1'indemnisation du
damnum emergens et du lucrum cessans

4.6.2.5 L'investisseur est pleinement fondé a exiger que dans
I'estimation de I'indemnisation, soient inclus tant le damnum emergens
que le [ucrum cessans.

L'art. 1556 du Code Civil énonce:

"l'indemnisation des préjudices comprend le damnum emergens et le lucrum cessans,
qu'ils proviennent de ce que l'obligation n'a pas été remplie ou l'a éwé de fagon
imparfaite, ou encore que son accomplissement ait été retardé.

Sont exceptés les cas ont la loi la limite expressément au damnum emergens".

EtI'art. 1558 du méme Code Civil énonce:

"Si l'on ne peut imputer de dol au débiteur, il est seulement responsable des préjudi